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PREFACE 


The policy of the United States is determined by 
three agencies : by Congress, in the enactment of l^ws ; 
by the Executive, in the administration of these laws, 
and in the advice it gives to. Congress; and by the 
Supreme Court, in the interpretation of the laws. Be%s» 
» hind, and overshadowing these, is that vague but power- 
ful force known as public opinion; that, however, must 
be expressed in acts through one of the three agencies. 

Towards the formation of a policy in regard to indus- 
trial monopoly, each of these branches of the government . 
has exerted an influence. The present work describes 
the history of the policy of each of these branches, and 
then analyzes them as a whole, with a»viev; to explaining 
what has been, and what is, the policy of the United 
States towards a number of specific questions relating 
to industrial monopoly. ^ 

No attempt is made at this time to analyze the prob- 
lem presented by industrial monopoly. The important 
practical question to-day is the attitude of the govern- 
ment towards monopoly, and it has been deemed wisest 
to interpret it, as far as possible, in a purely objective 
manner. 

For the reason that no policies have been announced 
since the beginning of the administration of President 
Wilson, and because the administration of President Taft 
may now be viewed as a whole, this study ends with his 
^""^erm of office, on March 4th, 1913. 
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It seems probable that several governmental policies 
may undergo changes in the near future. Should this 
book give the reader a clearer understanding, in the 
light of history, of the policies to be adopted during the 
present administration, its purpose will be accomplished. 

. I acknowledge with gratitude the help received Ifom 
many kind friends, and from many who are strangers. 
Especially ani I indebted to Professor Henry R. Seager, 
of Columbia University, who has aided and criticised the 
work at every stage ; to Professor Edwin R. A. Seligman, 
of Columbia University; to Professor David R. McCabe, 
"'^f Princeton University; and to my uncle, Mr. Antonio 
Knauth. To my brother, Arnold W. Knauth, my thanks 
are due for much help in the preparation of the manu- 
script and in the proof-reading. 

O. W. K. 

New York City, October 4th, 1913. 
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CHAPTER I 


The Formation of a Policy 

. The movement towards the formation of industrial 
monopolies in the United States was inaugurated by the 
formation of the Standard Oil Trust in 1882.^ This was 
followed a few years later by the formation of combina- 
tions in several other industries, chief of which were the 
trusts in the sugar, cottonseed oil, whiskey and bee 
industries. 

In addition to these, looser agreements in the form of 
selling pools were quite common throughout the indus- 
tries of the country. Mr. Henry D. Lloyd, as early as 
1884,'' asserted that all the industries of the country were 
governed by combinations of one sort or another. In 
1888, a commission in New York Stated examined into 
the workings of a number of combinations, and reported 
the existence of a large number of others, a complete 
investigation of which, they asserted, would necessitate 
their permanent removal to New York City. And in 
the same year, the committee of the United States 

^ The name ‘ ‘ Trust ’ ’ applies properly to the form of combination 
then employed. This consisted of the surrender of the stocks of the 
subsidiary companies to certain trustees who issued in exchange 
‘“Trustees^ Certificates.'’ This form of combination was declared 
illegal in the early nineties, and since then the name “ Trust” has been 
loosely applied to any large combination. It is in this general sense 
that the word will be used during this study. 

^^orth American Review^ vol. 138, p. 535. 

® New York State Reports, 1888. 
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Senate reported ‘^that the number of combinations and 
trusts formed and forming in this country is, as your 
committee has ascertained, very large, and affects a large 
portion of the manufacturing and industrial interests of 
the country. They do not report any list of these com- 
binations for the reason that new ones are constantly 
forniing and that old ones are constantly extending their 
relations so as to cover new branches of business and 
invade new territories.’' " 

Important in shaping public opinion during the late 
eighties were the host of articles on the subject of 
monopolies with which the magazines were flooded. 
They were almost unanimously of a character to arouse 
popular fear of the new form of industrial organization 
which at this time was being adopted. As Mr. George 
Gunton in 1888 expressed it: ''Indeed, the public mind 
has begun to assume a state of apprehension, almost 
amounting to alarm, regarding the evil economic and 
social tendencies of these organizations.”'' The very 
titles of the articles? were sufficient to account for this ; 
"Modern Feudalism,” 3 ‘‘The Moloch of Monopoly,”'^ 
"The Bugbear of Trusts,” Dangerous Trusts,”^ are 
but typical of many. " 

The first official response to the general agitation was 
the appointment, in 1888, in New York State, of a com- 
mission to investigate the question. From an extensive, 
though hasty, investigation, the commission came to 
some striking conclusions. They declared : 

^ House Rept,^ No. 4165, March 2, 1889, Congress, 2nd session. 

^ Pol. Sci. Quafterly, Sept., 1888, vol. iii., p. 385. 

^ North Am. Rev., March, 1887, by J. F. Hudson. 

^ Forum, June, 1889, by Wm. Barry. 

^Ihid., July, 1888, by Henry Wood. ^ 

^ North Am. Rev,, May, 1888, by W. M. Rapsher. . 
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For, however different the influences which g-ive rise to 
these combinations in each particular case be, the main 
purpose, management and effect of all upon the public is the 
same, to-wit : the aggregation of capital, the power of con- 
trolling the manufacture and output of various necessary 
commodities ; the acquisition or destruction of competitive 
properties, all leading to the final and conclusive purposes of 
annihilating competition and enabling the industries repre- 
sented in the combination to fix the price at which they would 
purchase the raw material from the producer, and at which 
they would sell the refined product to the consumer. In any 
event, the public at each end of the industrjj' (the producer 
and consumer) is, and is intended to be, in a certain sense, at 
the mercy of the syndicate, combination or trust. ^ 

The immediate result of the investigation was the filing 
of a suit in August, 1888, against the North River 
Sugar Refining Co, for abusing its charter, and against 
the Sugar Trust, on the ground that it was a monopoly 
and had usurped franchises. The decision handed down 
on June 24th, 1890, by the New York State Court of 
Appeals, revoked the charter of the company, on the 
ground that it had violated it, and had failed in the per- 
formance of its corporate duties^ adding that a corpora- 
tion must remain single, as created.^ 

Another evidence of the growth of public opinion at 
this time is to be found in the platforms of the political 
parties. In 1884, largely as a result of the granger move- 
ment, was formed the new anti-monopoly party with Ben- 
jamin F. Butler as its nominee for President. The same 
man was also the nominee of the Greenback and the Pro- 
hibition parties. All these parties, besides denouncing 

^ New York State Reports, 1888 
■ 2^1 N. Y. 5,82. 
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railways, pools and monopolies in general, also condemned 
the giant corporations, and demanded legislation to re- 
store to the people what monopolies had usurped. While 
the small significance of the movement at this time is 
shown by the total vote cast for Butler of only 175,000, 
it nevertheless mar'ked the beginning of the recognftion 
by. politicians of the growing popular demand. 

In this year there was no mention of the corporation 
problem in the Republican platform, and the very cau- 
tious section in the Democratic platform : 

While we favor all legislation which will tend to the equitable 
distribution of property, to the prevention of monopoly, and 
to the strict enforcement of individual rights against corporate 
abuses, we hold that the welfare of society depends upon a 
scrupulous regard for the rights of property as defined by law. 

Thus the trust problem in 1884 may be dismissed as of 
no national importance. 

A great change, however, is to be noted in the next 
presidential campaign. Uncertainty had been replaced 
by certainty, and the issues of the minor parties had 
become the issues of the major ones. The Republican 
platform of 1888 came out clearly with 

We declare our opposition to all combinations of capital, 
organized in trusts or otherwise, to control arbitrarily the 
condition of trade among our citizens, and we recommend to 
Congress and the State Legislatures in their respective juris- 
dictions, such legislation as will prevent the execution of all 
schemes to oppress the people by undue charges on their 
supplies, or by unjust rates for the transportation of their 
products to market. 

The Democrats were no less precise in their platform, ^ 
declaring that 
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the intereks of the people are betrayed when, by unnecessary 
taxation, trusts and combinations are permitted to exist 
which, while unduly enriching* the few that combine, rob the 
body of our citizens by depriving them of the benefits of 
natural competition. 

The unanimity of both parties in their purpose of pre- 
venting the existence of monopoly, on account of the 
harm done to the people, is clear evidence of the extent 
to which popular opinion had been aroused. 

In this same year President Cleveland mentioned the 
great power that had been attained by certain corpora- 
tions, and urged a reduction of the tariff."" In the fol- 
lowing year, 1889, President Harrison called for more 
direct legislation to stamp out monopolies : ® 

Earnest attention should be given by Congress to a considera- 
tion of the question how far the restraint of those combina- 
tions of capital commonly called '‘trusts’’ is a matter of 
federal jurisdiction. When organized, as they often are, to 
crush out all healthy competition and to nJonopolize the pro- 
duction or sale of an article of commerce and general neces- 
sity, they are dangerous conspiracies against the public good, 
and should be made the subject of prohibitory and even penal 
legislation. 

In the meantime Congi'ess was taking preparatory 
steps. Its first move was a resolution introduced into 
the House on January 4th, 1888, by Mr. Mason, instruct- 
ing the committee on manufactures to investigate into 
the subject and make a report. After considerable de- 
bate, this was passed on January 25th, 1888. 

This committee 3 examined into the operations of the 

^ Richardson, Messages and Papers of the Presidents, vol, viii, p. 774. 
vol. ix, p. 43. 

H. Rept., no. 3112, 50th Congress, ist session, and M. Rept., no. 
4165, 50th Congress, 2nd session. 
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Standard Oil Company, the Sugar Refineries Company, 
the Cottonseed Oil Trust, the Whiskey Trust and the 
Beef Trust. Owing to a difference of opinion on the 
part of its members, it confined itself to a report of the 
testimony, which it recommended to the careful perusal 
of the House. The investigations of the committee were 
hampered through its inability to force witnesses to 
appear, to testify when they did appear, or to verify 
statements by an examination of the books of the com- 
pany. Considering all these disadvantages, its success 
in unearthing the workings of trusts was remarkable, 
and of great value in clarifying opinions previously based • 
on rumor. It gave to Congress a foundation of fact on 
which to form its laws, and contributed greatly in con- 
centrating thought on the remedies for the situation. 

And on May ist, 1890, a select committee of the 
Senate, reporting on the transportation and sale of meat 
products, recommended the passage of the anti-trust bill 
as finally reported by the judiciary committee of the 
Senate.^ 

A detailed description of the debates which occurred 
in Congress prior to the passage of the Sherman act is 
in many ways instructive in determining the opinions and 
desires which actuated that body. A number of members 
presented their views, so that from the cumulative evi- 
dence thus obtained, some general purposes may be 
ascertained. 

Too much emphasis, however, should not be placed 
on the value of these debates. Justice Peckham later 
summed up the situation in this way: 

Looking simply at the history of the bill from the time it was 
introduced in the Senate until it was finally passed, it Vipul4»^ 

^Sen, Rept., no. 829, 51st Congress, ist session. 
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be impossible to say what were the views of a majority of the 
members of each house in relation to the meaning; of the act. 
... All that can be determined from the debates and reports 
is that various members had various views.^ . 

This, on the other hand, is rather .an extreme state- 
ment, The debates have some value to the student .of 
the Sherman act ; and they should be studied with a 
view to discovering wherein they showed sufficient 
unanimity to give a clue to the policy desired by 
Congress. 

Already, in 1888, several bills intended to regulate the 
growing combinations in industry had been introduced 
in the. Senate,"* and, in the early part of 1889, were on 
several occasions the subject of discussion in that body.^ 
But although a number of aspects of the question were 
at this time touched on, and general approval of some 
sort of legislation to regulate the trusts and combina- 
tions was apparent, the matter was allowed to drop, after 
the severe indictment by Senator George of Mississippi, 
of the proposals then under discussion, on the grounds 
of unconstitutionality and inadequacy. 

On December 4th, 1889, Senator Sherman, of Ohio, 
introduced in Congress ‘'A Bill to declare unlawful, 
trusts and combinations in restraint of trade and 
production.*'^ 

^ The Freight Association case, 166 U. S. 318. 

’^Cong, Rec,, 50th Congress, ist sess., S. 2906, S. 3440, S. 3445, and 
S. 3510. 

^Ibid.f 50th Congress, 2d sess., pp. 1120-1121, 1167-1169, 1457-1462. 

^Ibid., vol. 21, p. 1765, 51st Cong., ist sess., S. i. The bill was as 
follows: 

Sec. I. That all arrangements, contracts, agreements, trusts, or 
^4:otK hi nations between persons or corporations made with a view or 
which tend to prevent full and free competition in the importation, 
transportation, or sale of articles imported into the United States, or in 
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This bill declared void arrangements or combinations 
of any sort, between persons or corporations, which 
tended to prevent free competition, or which advanced 
the^rice of any article imported into the United States 
or produced and sold in the United States, when it^was 
transported from one state into another. And it pro- 
vided for a civil remedy for persons injured by stich 
combinations, and for criminal punishment for persons 
connected in any manner with such combinations. It 
was reported from the finance committee by Senator 
Sherman on January 14th, 1890, and was first considered 
by the Senate on February 27th. At this time Senator 

the production, manufacture, or sale of articles of domestic growth or 
production, or domestic raw material that competes with any similar 
article upon which a duty is levied by the United States, or which shall 
be transported from one State or Territory to another, and all arrange- 
ments, contracts, agreements, trusts, or combinations between persons 
or corporations, designed or which tend to advance the cost to the con- 
sumer of any such articles, are hereby declared to be against public 
policy, unlawful and v< 5 id. 

Sec. 2. That any person or corporation, injured or damnified by such 
arrangement, contract, agreement, trust, or combination, may sue for 
and recover in any court of the United States of competent jurisdiction, 
of anx person or corporation a party to a combination described in the 
first section of this act, the full consideration or sum paid by him for 
any goods, wares and merchandise included in or advanced in price by 
said combination. 

Sec. 3. That all persons entering into any such arrangement, con- 
tract, agreement, trust, or combination, described in section i of this 
act, either on his own account or as an agent or attorney for another, 
or as an officer, agent or stockholder of any corporation, or as a 
trustee, committee or in any capacity whatever, shall be guilty of a 
high misdemeanor, and on conviction thereof in any district or circuit 
court of the United States, shall be subject to a fine of not more than 
$T 0,000, or to imprisonment in the penitentiary for a term of not more 
than five years, or both such fine and imprisonment, in the discretion 
of the court. And it shall be the duty of the District Attorney of the 
United States of the district in which such persons reside, to institute^ 
the proper proceedings to enforce the provisions of this act. 
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George, of Mississippi/ made a long speech on the con- 
stitutionality and the efficiency of this measure. He 
declared it to be unconstitutional, on the ground that it 
did not differentiate between interstate and intrastate 
commerce, and inefficient, on the ground that it did* not 
prohibit agreements made in foreigt; countries. As a 
result of this speech the bill was recommitted to the 
finance committee. 

On March 21st, Senator Sherman reported a new bill 
from the finance committee. This bill prohibited only 
combinations entered into by persons or corporations of 
different states, or of the United States and foreign 
countries. Moreover, it gave to district courts original 
jurisdiction in enforcing the prohibitions of the bill, pro- 
viding a remedy of double damages to any persons in- 
jured by such combinations. And it removed the crimi- 
nal clause of the original bill.'' 

^ Con^. Rec., 51st Congress, ist sess., p. 1765. 

^ Con^. Rec,, vol. 21, Sist Cong., ist sess., p.^2455. 

Section i. That all arrangements, contracts, agreements, trusts, or 
combinations between two or more citizens or corporations or both, of 
different States, or between two or more citizens or corporations, or 
both, of the United States and foreign states, or citizens or corpora- 
tions thereof, made with a view or which tend to prevent full aifd free 
competition in the importation, transportation, or sale of articles im- 
ported into the United States, or with a view or which tend to prevent 
full and free competition in articles of growth, production or manufac- 
ture of any State or Territory of the United States with similar articles 
of the growth, production, or manufacture of any other State or Terri- 
tory, or in the transportation or sale of like articles, the production of 
any State or Territory of the United States into or within any other 
State or Territory of the United States; and all arrangements, trusts, 
or combinations between such citizens or corporations, made with a 
view or which tend to advance the cost to the consumer of any such 
articles, are hereby declared to be against public policy, unlawful, and 
void. And the circuit courts of the United States shall have original 
jurisdiction of all suits of a civil nature at common law or in equity aris- 
ing under this section, and to issue all remedial process, orders, or writs 
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In presenting this new measure, Senator Sherman 
made a speech on the subject of trusts, in which he so 
clearly expressed his economic views, that it is well to 
examine them. 

After stating that he expected liberal interpretation 
by the courts, he szid 

This bill does not seek to cripple combinations of capital and 
labor; the formation of partnerships or corporations; but 
oiily* to prevent and control combinations made with a view 
to prevent competition or for the restraint of trade, or to in- 
crease the profits of the producer at the cost of the consumer.^ 

But he stated no tests of this difference, apparently 
relying on the courts to ^‘distinguish between lawful 
combinations in aid of production and unlawful com- 
binations to prevent competition and in restraint of 
trade. ’’ Then he went on to speak of the wrongdoing 
of associated capital which was not satisfied with part- 
nerships or corporations competing with each other and 
had invented a «new form of combination commonly 
called ‘‘trust’’ that sought to avoid competition. He 
then described the evils which such concentration of power 
entaded, quoting from the speech of Senator George, 
which he said so well described the situation, that he 
read it as his own. 

proper and necessary to enforce its provisions. And the Attorney- 
General and the several district attorneys are hereby directed, in the 
name of the United States, to commence and prosecute all such cases 
to final judgment and execution. 

Section 2. That any person or corporation injured or damnified by 
such arrangement, contract, agreement, trust, or combination defined 
in the first section of this act may sue for and recover, in any court of 
the United States of competent jurisdiction, without respect to the 
amount involved, twice the amount of damages sustained and the cost 
of the suit, together with a reasonable attorney’s fee. 

^ Congr. Rec., 1890, vol. 21, p. 2456. 
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These trusts and combinations are great wrongs to the people. 
They have invaded many of the most important branches of 
business. They operate with a double-edged sword. They 
increase beyond reason the cost of the necessaries of life and 
business and they decrease the cost of the raw material, the 
farm products of the country. They regulate prices at their 
will* depress the price of what they buy, and increase the price 
of what they sell.' They aggregate to themselves great 
enormous wealth by extortion, which makes the people poor. 
Then, making this extorted wealth the means of further extor- 
tion from their unfortunate victims, the people of the United 
States, they pursue unmolested, unrestrained by law, their 
ceaseless round of peculation under the law, till they are fast 
,, producing that condition of our people in which the great 
mass of them are servitors of those who have this aggregated 
wealth at their command.' 

After arguing for the constitutionality of the present 
measure, he closed with the statement 

And, sir, while I have no doubt that every word of this bill is 
within the powers granted to Congress, I, feel that its defects 
are in its moderation, and that its best effect will be a warn- 
ing that all trade and commerce, all agreements and arrange- 
ments, all struggles for money or property, must be governed 
by the universal law that the public good must be the test 
for all." 

Senator Vest of Missouri was the next speaker, saying 

Mr. President, no one can exaggerate the importance of the 
question before the Senate, or the intensity of feeling which 
exists in the country in regard to it. I take it, there will be 
no controversy with the Senator from Ohio as to the enormity 
of the abuses that have grown up under the system of trusts 

^ Congr, Rec,, 1890, vol. 21, p. 2461. 

^ p. 2462. 


. — . 
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and combinations which now prevail in every portion of the 
Union/ 

He thereupon argued that the present measure was un- 
constitutional, and hoped it would be referred to the 
judiciary committee for further consideration. And he 
closed with the etpphatic declaration that the only ^ real 
remedy for the trust problem lay in the reduction of the 
tariff. In proof of this, he brought forward many letters 
and rStatistics. 

Senator Hiscock, of New York, also stated that he 
sympathized with Senator Sherman, and was willing to 
join with him in every effort that promised to defeat 
trusts and combinations. Senator Reagan, of Texas, 
next stated that he agreed with the objects of the bill, 
but considered it in its present form unconstitutional 
and inefficient. Senator Allison next in vigorous lan- 
guage denied all connection between the tariff and the 
trusts, with the exception of the Sugar Trust and the 
Steel Rail Combination. 

Senator Teller, t)f Colorado, closed the debate for the 
day, giving a statement of the wrongs of the trusts: 

• There is not a civilized country anywhere in the world that is 
not more or less cursed with trusts. A trust may not always 
be an evil. A trust for certain purposes, which may simply 
mean a combination of capital, may be a valuable thing to 
the community and to the country. There have been trusts 
in this country that have not been injurious. But the general 
complaint against trusts is that they prevent competition.* 

But he did not consider the present bill strong enough 
to attain the desired result, and then went on to show 
that the tariff was not related to the rise of trusts. 

^ Congr. Rec.y 1890, vol. 21, p. 2463. -Ibid., -p. 24J71. 
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The debate re-opened on March 24th with a speech by 
Senator Turpie, of Indiana. He said, "‘The purpose of 
the bill of the Senator from Ohio is to nullify the agree- 
ments and obligations of the trusts ; of these fraudulent 
combinations. I favor it. There is another purposej,, to 
give To parties injured a civil remedy in damages for 
injury inflicted. I am in favor of that?'^ Having thus 
stated his views, he then spoke of the aid he expected fo 
be given by the favorable construction of the courts. 
Senator Pugh, of Alabama, next spoke of the ''magni- 
tude and the oppressive and merciless character of the 
evils resulting directly to consumers,’'® and indorsed the 
^propriety of the original Sherman bill in stopping this 
evil. Hereupon, Senator Reagan 3 offered his addition to 
the Sherman bill, which made connection of any sort 
with a trust a criminal offense, and liable to a fine and 
imprisonment; and which defined a trust as a combina- 
tion of capital, skill or acts, for the purpose of creating 
a restriction in trade, limiting production or increasing 
prices, preventing competition, fixing a standard price, 
creating a monopoly, contracting not to enter an indus- 
try, or to enter an agreement whereby prices are affected. 
A general debate ensued on these proposals, during 
which objection was brought out against the criminal 
features, especially since it was agreed^ that the bill 
at present included farmers’ and workmens’ associations. 

Senator Stewart, of Nevada, at this time, made the 
only speech in the Senate adverse to the spirit of the 
Sherman biH. 3 ‘ He insisted that combination was a 
necessary element in modern life, illustrating his point 
by reference to the failure of England to carry out such 

^Congr. Rec., 1890, vol. 21, p. 2556. ^Ibid,, p. 2558. 

2s6o. *Idid.yp. 2561, ^Idzd,, pp, 2S64 et seq. 
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laws. The only means by which such combinations could 
be regulated, he concluded, was by counter combinations 
01,1 the part of the people. 

The next speaker was Senator Hoar, who criticised 
tli§ bill sharply, on the ground that at present it included 
but a very small part of the offenses of combina|ions, 
and that it failed to give a proper remedy to those 
injured by combinations/ Hereafter ensued further 
criticisms of the ineffectiveness of the proposed bill, 
especially on the part of Senators Vest, Hiscock, and 
Teller. 

The debate was resumed on March 25th, as in com- 
mittee of the whole. 

Senator George pointed out in emphatic language the 
importance of the subject before them, “It is a sad 
thought to the philanthropist that the present system of 
production is having that tendency which is sure at some 
not very distant day to crush out all small men, all small 
capitalists, all small enterprises.’* And then he inquired 
“Is production?* is trade, to be taken away from the 
great mass of the people and concentrated in the hands 
of a few men who, I am obliged to add, by the policies 
pursued by our government, have been enabled to ag- 
gregate to themselves large enormous fortunes 

He then moved the reference of the original bill and 
all the proposed amendments to the judiciary commit- 
tee .3 This, however, was objected to by a number of 
speakers, on various grounds ; especially by Senator 
Reagan, who desired his addition to be voted on by the 
Senate, and by Senators Wilson, Sherman and Pugh who 
feared such a move would prolong the time of the pas- 

^ Cong-r. Rec,, 1890, voL 21, pp. 2567 et seq. 2598. 

^ Idid., p. 2600. 
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sage of any bill. And Senator Stewart again objected 
to the passage of the bill, on the ground that it took 
away the sacred right of cooperation. Next, Sena- 
tors Platt and Morgan advocated the reference, on the 
ground that the present bill was entirely ineffective. 
And , when the vote was taken, it was found that the 
motion was lost, 15 yeas against 28 nays."* 

Thereupon, a vote was taken on adding the Reagan 
amendment to the Sherman bill ; this was carried, by 34 
yeas against 12 nays. 

The Senate at this time agreed to an amendment 
offered by Senator Sherman, ^ to add to Section i a pro- 
viso excluding from the ban of the act combinations of 
labor, agriculture or horticultui'e. It then agreed to a 
number of amendments offered by different Senators; 
by Senator Reagan,'^ permitting suits to be brought in 
state as well as federal courts; by Senator Hoar,^ to 
apply the act to combinations of persons or corporations 
of the same state, if they prevent free competition; by 
Senator Ingalls, preventing dealings "•in options and 
futures, by laying burdensome taxes and conditions on 
these privileges.^ Next, Senator Coxe, of Texas, offered 
an amendment to all the bills proposed, except that of 
Senator Ingalls.’' This bill described and denounced 
trusts, and forbade the transportation of articles pro- 


^ Congr, Rec., 1890, vol. 21, p. 2606. Ibid,, p. 2611. 

^Ibid,, p. 2611. “Provided, that this act shall not be construed to 
apply to any arrangements, agreements or combinations between labor- 
ers, made with the view of lessening the number of hours of labor, or 
of increasing their wages; nor to any arrangements, agreements, or 
combinations in horticulture or agriculture made with the view of en- 
hancing the price of agricultural or horticultural products.” 

^ Ibid,y^, 2612. ^ Ibid,, p, 2613. 

^ Ibid,, p. 2613. ^ Ibid,, p. 2614. 
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diiced by a trust in one state into other states ; more- 
over, it gave to the President the power of suspending 
the tariff on any articles manufactured by a trust. How- 
ever, it was defeated by a vote of 26 to 16 Y 

^During the debate on March 26th, two amendments 
of importance were added. The first of these was that 
proposed by Senator Spooner/ giving to the court the 
power of issuing an injunction against all persons con- 
nected with a trust, forbidding them to carry on 
the business, and applying severe remedies. After a 
lengthy debate, this was agreed to.^ The second was an 
addition to section i, proposed by Senator Aldrich,'^ 
providing that the act should not apply to combinations^ 
which, by means other than a reduction of wages, lowered 
the cost of production or prices of any necessaries of 
life, or increased the earnings of any persons engaged in 
useful employments. This also was agreed to. 

Hereafter a number of additions to the articles in 
which ‘'futures^' were prohibited were passed, to such 
an extent as t© justify Senator Sherman’s outbreak ^ 
that the amendments which have been put upon this 
bill in the last few minutes are such as simply bring it 
into contempt, and the manner in which this has been 
done tends to bring the whole bill into contempt.” 

Despite this, more minor amendments were proposed, 
some of which were agreed to and others rejected, until, 
on March 27th, the bill was reported from the committee 
of the whole, ^ and the amendments considered by the 
Senate. In connection with the amendment to exclude 
from the ban of the act combinations of laborers, farmers 

^Congr, Rec., 1890, vol. 21, p. 2615. Ibid,, p. 2640. 

^ Ibid., p. 2652. ^Ibid., p, 2655. 

p. 2655. ^Ibid., p. 272Z* 
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and horticulturists, Senator Edmunds expressed his views 
at some length. 

I am in favor, most earnestly in favor, of doing anything 
that the Constitution of the United States has given Congr&s 
power* to do, to repress and break up and destroy forever the 
monopolies of that character, [i. e., Sugar Trust and Standard 
Gil] because in the long run, however seductive they may 
appear in lowering prices to the consumer, for the time being, 
all human experience and all human philosophy has proved 
that they are destructive of the public welfare and come to be 
tyrannies, grinding tyrannies/ 

But he argued that the bill at present went beyond the 
constitutional power of Congress. The Constitution, he 
pointed out, 

did not give to the Congress of the United States, and it did 
not mean to give, and it ought not to have given it, and 
ought not to give to it now, I think, the power to enter into 
the police regulations of the people of the United States, to 
endeavor to conduct or to manage or to regulate their affairs 
as the states, in every state of the Union, have been authorized 
— not authorized, but left by the Constitution in their original 
right to do so.* 

The true relation between capital and labor, he stated, 
was an equation. To allow laborers to combine for 
higher wages, and not allow employers to combine for 
higher prices, he concluded, was inequitable, and sure to 
break down. And Senator Platt also believed the pres- 
ent bill to be unconstitutional. Moreover, he thought 
that it did not distinguish adequately between proper 
combinations and those of a predatory character. There- 
upon, on a motion by Senator Walthall, the Senate by a 


^ Congr, Rec,, 1890, vol. 21, ^. 2r]2^, 


Ibid., p. 2727. 
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vote of 31 to 28 agreed to refer the bill with all its 
amendments to the judiciary committee, with instruc- 
tions to report w'ithin twenty days. ' 

Pn behalf of the judiciary committee, Senator Ed- 
munds, on April 2d, reported the bill back to the. Sen- 
ate.’* This bill struck out all of the previous bills after 
the enacting clause, and substituted an entirely new 
measure. The members of the judiciary committee at 
this time were Senators Edmunds, Hoar, Ingalls, Wilson 
of Iowa, Evarts, Coke, Vest, George, and Pugh.^ Their 
hew bill was now presented in the same form in which, 
after much debate, it was finally enacted into law. Its« 
provisions were as follows : 


Section i. Every contract, combination in the form of trust, 
or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is hereby 
declared to be illegal. Every person who shall make any 
such contract, or engage in any such combination or con- 
spiracy, shall be tieemed guilty of a misdemeanor, and, on 
conviction thereof, shall be punished by a fine not exceeding 
five thousand dollars, or by imprisonment not exceeding one 

yea^ or by both said punishments, in the discretion of the 
court. 

Sec. 2. Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other person or 
persons to monopolize any part of the trade or commerce 
among the several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof 
shall be punished by fine not exceeding five thousand dollars' 


^OaM£-r. Rec., i8go, vol. 21, p. 2731. ‘Tiid., p. 2901. 

’We are indebted to the researches of Mr. Albert H. Walker for the 

ffexleni? f of biH- Senator Edmunds wrote sections 

(except 7 words), 2, 3. 5, 6 , Senator George wrote section 4, Senator 
Ho^ wrote section 7 . Senator Ingalls section 8 and Senator EvarJs 
the seven words of section i -‘in the form of trust or otherwise.” 
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or by imprisonment not exceeding: one year, or by both said 
punishments, in the discretion of the court. 

Sec. 3. Every contract, combination in form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce in 
any Territory of the United States, or the District of Colum- 
bia, of in restraint of trade or commerce •between any such 
Territory and another, or between any such Territory ox 
Territories and any State or States or the District of Columbia, 
or with foreign nations, or between the District of Columbia 
and any State or States or foreign nations, is hereby declared 
illegal. Every person who shall make any such contract or 
engage in any such combination or conspiracy, shall be 
♦deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dollars, 
or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

Sec. 4. The several circuit courts of the United States are 
hereby invested with jurisdiction to prevent and restrain 
violations of this act : and it shall be the duty of the several 
district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain such 
violations. Such proceedings may be by way of petition set- 
ting forth the case and praying that such violation shal^ be 
enjoined or otherwise prohibited. When the parties com- 
plained of shall have been duly notified of such petition the 
court shall proceed, as soon as may be, to the hearing and 
determination of the case ; and pending such petition and 
before final decree, the court may at any time make such 
temporary restraining order or prohibition as shall be deemed 
just in the premises. 

Sec, 5. Whenever it shall appear to the court before which 
any proceeding under section 4 of this act may be pending, 
that the ends of justice require that other parties should be 
brought before the court, the court may cause them to be 
summoned, whether they reside in the district in which the 
court is held or not ; and subpoenas to that end may be served 
in any district by the marshal thereof. 
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Sec. 6. Any property owned tinder any contract or by any 
combination, or pursuant to any conspiracy (and being* the 
subject thereof) mentioned in section one of this act, and 
being* in the course of transportation from one State to 
another, or to a foreign country, shall be forfeited to the 
United States, and may be seized and condemned by like 
proceedings as those provided by law for the forfeiture, seizure 
and condemnation of property imported into the United 
States contrary to law. 

Sec. 7. Any person who shall be injured in his business or 
property by any other person or corporation by reason of 
anything forbidden or declared to be unlawful by this act may 
sue therefor in any circuit court of the United States in the^ 
district in which the defendant resides or is found, without 
respect to the amount in controversy, and shall recover three- 
fold the damages by him sustained, and the costs of suit, 
including a reasonable attorney’s fee. 

Sec. 8. That the word person ” or persons ’’ wherever 
used in this act shall be deemed to include corporations and 
associations existing under or authorized by the laws of either 
the United States, the laws of any of the Territories, the laws 
of any State, or the laws of any foreign country. 

On April 8th the Senate, as in committee of the 
whole, proceeded to the consideration of the bill." 
After little debate, during which Senator Sherman stated 
his approval of the present form of the bill, it was agreed 
to, and reported to the Senate. 

A number of amendments were now offered, all of 
which, however, were defeated. Senator Reagan pro- 
posed to amend section 7 by permitting persons to sue, 
not only in federal courts, but also ‘Uii any state court 
of competent jurisdiction.”® But it was pointed out by 
a number of speakers that Congress had no power to 
enable a state court to award damages, and the amend- 

'^Cong. Rec., 1890, vol. 21, p. 3145. 


p. 3146. 



THE FORMATION OF A POLICY 


33 


207] 

Hient was defeated by a vote of 36 to 13/ Senator 
George then offered an amendment to section 7, permit- 
ting any number of persons injured by the same combi- 
nation to join in bringing a suit for damages, and pro- 
viding that the court should find a separate judgment for 
each complainant, according to the circjumstances, but it 
was rejected without debate. Senator Reagan next 
offered an amendment to section 3, providing "^that 
each day^s violation of any of the provisions of this act 
shall be held to be a separate offense/’ but this also was 
immediately rejected/ 

At this point Senator Kenna introduced a question of 
interest. He asked of Senator Edmunds the exact mean- 
ing of monopoly, whether it applied to a person, who by 
means of superior skill, received all the orders in any 
industry. To this Senator Edmunds replied in the neg- 
ative, and Senator Hoar further gave a definition of 
monopoly: ^Ht is the sole engrossing to a man’s, self by 
means which prevent other men from engaging in fair 
competition with him.” Senator Gray then proposed to 
strike out of section 2 the words “ monopolize, or attempt 
to monopolize,” but this was quickly rejected.^ 

The vote on the bill as a whole was then taken, and 
it was passed by 52 yeas to i nay. The single nay was 
recorded by Senator Blodgett, of New Jersey, who took 
no part in the debate and did not explain his vote. 
Thereupon, the title of the bill was amended so as to 
read: ‘‘A bill to protect trade and commerce against 
unlawful restraints and monopolies.” 

After passing the Senate, the Sherman bill reached the 
•House on April ii, 1890, and was at once referred to 
the judiciary committee.'^ This, however, was not the 

^ Congr. Rec,, 1890, vol. 21, p. 3151. 

^ Ibid., p. 3152. 


Ibid., p. 3x51- 
^ Ibid., p. 3326. 
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first introduction of the House to the trust question. 
In 1888, at least 12 bills against trusts were proposed, 
but were never reported from the committees to which 
they were assigned. At this time, also was undertaken 
thh House investigation, conducted by the committee 
on manufactures* Consequently, this body was ’fairly 
familiar with the various aspects of the problem. 

On April 25th, the bill was favorably reported from 
the committee,' and on May ist it was opened to debate. 
Mr. Culberson of Texas, in introducing the bill,“ said he 
thought it could be quickly disposed of, as it was far 
less important than the other two bills on which the 
judiciary committee were to report. The measures to* 
which he referred were bills concerning copyrights and 
bankruptcy. Mr. Bland interposed the objection that 
the bill was of the greatest importance, and should be 
fully discussed ; since in its present form it was worth- 
less, and in need of amendments to carry out its purpose. 

Thereupon, Mr. Culberson undertook to explain and 
defend the measure. In regard to section i, he said:^ 
“Now, just what contracts, what combinations in the 
form of trusts, or what conspiracies, will be in restraint 
of the trade or commerce mentioned in the bill, will not 
be known until the courts have construed, and inter- 
preted this question.” But he cited certain examples, 
which he considered to be the restraints covered by the 
bill. One was the system of discounts given to retailers 
who handled only the goods of a certain manufacturer 
at stated prices, on penalty of losing the discount if they 
broke the agreement. This, it will be remembered, was 
the method practiced by the Whiskey Trust to retain 

‘ Congr. Rec., 1890, vol. 21, p. 3587. "‘Ibid., p. 4088. 

^Ibid., p. 4089. 
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coBtrol over its products. Another was the system of 
special contracts, directly in restraint of trade, employed 
by the Standard Oil Trust, and by the Beef Trust. 

These, he said, '‘are some of the cases which I 
think fall within the operation of the bill.'’ The mean- 
ing df " monopoly," according to Webster, was “ To 
engross, to obtain by any means, exclusive right of 
trade to any place or within any country or district, as 
to monopolize the trade." The attempt to do this, ’he 
continued, was forbidden by the bill. 

At this point, Mr. Butterworth asked several specific 
questions. Suppose, he queried, the Standard Oil 
TTompany of Ohio, in selling to Texas agents, fixed the 
selling price for those agents, without authorizing them 
to drive out competitors? This Mr. Culberson con- 
sidered legal, if they sold to everybody in that way. 
Again, asked Mr. Butterworth, suppose a combination 
at Chicago should purchase beef consigned from other 
states, and should by arrangements with its agents 
throughout those states, keep the price below a certain 
figure? This Mr. Culberson considered, would be pro- 
hibited by the bill. And lastly Mr. Butterworth asked : 
“ Suppose a Chicago firm should consign its beef to a 
butcher in my town, and should afterwards, upon his in- 
sisting upon selling the meat at a lower price than they 
directed, establish another butcher by his side, refusing 
to sell any more to the first, and authorizing the second 
to sell at a lower price until the first was driven out of 
the business; would that be reached by this bill?" 
Which Mr. Culberson again answered in the affirmative. 

Thereupon, Mr. Culberson explained section 4, point- 
ing out that it gave the Attorney-General power to in- 



Congr, Rec,j 1890, voL 21, p. 4090. 
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stitute suit. Mr. Henderson of Iowa, thought each 
district attorney should have this power, but Mr. 
Culberson insisted that suits would be of such great im- 
portance, that they should be directed from a central 
head. Then, Mr. Culberson took up section 6, showing 
the importance of forfeiture to the government 6f any 
goods which are the subject of a contract, combination 
or conspiracy in restraint of trade, under the same con- 
ditions as goods wrongfully imported into the country. 
He next called attention to section 7, saying that it 
allowed people to sue for damages in a circuit court, 
whether or not the sum exceeded in quantum $2000. 
He also emphasized the fact, that as jurisdiction in state 
courts was not specifically denied, it was permitted. 
He ended his explanation, with the remark that Con- 
gress could completely crush the trusts, by removing 
the tariff from those articles which were manufactured 
by trusts, but stated that this would be inadvisable, be- 
cause since nearly all products w’-ere handled by combi- 
nations, it woufd strip all the revenue from the govern- 
ment, and force them to resort to direct taxation. 

The next speaker was Mr. Wilson, of West Virginia. 
Hef' criticised the bill severely, as being quite inadequate: 
"'I, for one, Mr. Speaker, do not believe that this bill 
will accomplish the purpose for which it purports to be 
enacted,'’^ And he considered that the only way to 
strike the trusts was through the corporations, adding 
that this could most effectively be accomplished by the 
states. And then he turned to the relation between the 
tariff and the trusts, pointing to the existence of trusts 
in Germany and their failure in England. 

His thought is summed up in this sentence: “If there 


^ Congr, Rec., 1890, vol. 21, p. 4092. 
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is a remunerative demand for products, there is little 
temptation and no necessity for forming* trusts. It is 
only when the power of production has outstripped the 
power of consumption that this temptation and almost 
necessity exist.'" ^ In this country, he insisted, our sup- 
ply has outstripped our demand. For this condition 
there were but two remedies, either to open markets to 
commerce and let out the surplus, or to create trusts and 
throttle commerce. On being asked what law prevented 
exports, he replied it was the tariff which prevented im- 
ports. And he further criticised the Republicans: '‘You 
hold out to a man great prizes, you dangle before his 
eyes the opportunity of making great wealth, and then 
you say, ' If you sieze upon these prizes we are going to 
punish you.""® Finally, he, submitted extracts from 
many articles to bring out his views. These explained 
that the present tariff was protective in nature, that this 
stimulated production excessively and that this excess, 
being closed to commerce by the tariff, ^brought about 
the formation of combinations against commerce. 

Mr. Sayers, of Texas, now offered an amendment per- 
mitting the President to suspend the tariff on artic^les 
made by a trust, but he was called out of order by the Chair. 

Mr. Ezra B. Taylor replied to Mr. Wilson's argu- 
ments, denying all relation between the tariff and trusts, 
pointing to the existence of trusts in England, and aver- 
ring that many of our most highly protected articles 
were not involved in trusts. Thereafter, he declared 
himself opposed to trusts, describing them as the "mon- 
ster who robs the farmer on one hand, and the consumer 
on the other.’" ^ And he favored this bill which proposed 
to destroy them. 

' Congr, Rec,, 1890, vol. 21, p. 4093, ^ Ibid,, p. 4095. 

^ Ibid., p. 4098. 
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Mr. Cannon, of Illinois, also criticised Mr. Wilson for 
confusing the trust and the tariff questions, and de- 
clared himself strongly in favor of the proposed bill. 
And then he informed Mr. Wilson that the tariff bill at 
that time under consideration r 

repealed the juggling sugar schedule under which the Sugar 
Trust was formed, and put sugar upon the free list. It will 
relieve each inhabitant of the country, great and small, rich 
and poor, from the exaction of at least $i a year, upon sugar 
alone, and at the same time, destroy the sugar trust. 

This curious admission of the connection between the 
tariff and the Sugar Trust does not appear to have been 
followed up, however, and the subject was allowed to 
drop. 

Mr. Bland now offered an amendment to come in after 

section 8, providing that contracts for the prevention of 

competition in transported commodities, or in the trans- 
it 

portation of persons or property, between different states, 
be prohibited." 

Pending the vote, Mr. Heard of Missouri and Mr. 
Rogers of Arkansas, pointed to the ability of those 
Senators who had passed on the measure, and then Mr. 
Fithian stated his economic views of trusts. 

It is sufficient for me to know [he said] that they exist, that 
they are an evil, that they are destroying the legitimate com- 
merce of the country, that they enhance the price of com- 
modities to the people beyond an honest profit and that 
they are a crime against the government and against the 
people. These causes are sufficient to call for the intervention 
of the power of the government for their suppression. 


Congr^ Rec , , 1890, voL 21 , p. 4099. 
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Thereupon Mr. Bland offered his amendment which 
was passed without debate ; and immediately after, with 
this amendment, the bill was passed. 

Congress now entered upon a series of conferences 
between committees of the two houses, during which a 
number of amendments were proposed -and rejected. 

The bill, with the Bland amendment, was received back 
by the Senate on May 2nd, and immediately referred to 
the judiciary committee. This body reported the bill 
on May 12th ; Senator Hoar offering an amendment to 
section 2 in place of that suggested by the House."" In 
presenting this amendment, he stated that the first part 
of Mr. Bland’s proposal exceeded the authority of Con- 
gress, in attempting to '' treat forever after ” articles 
which have once been the subjects of interstate com- 
merce. But the second part of the proposal, that ^‘con- 
tracts or agreements entered into for the purpose of 
preventing competition in the transportation of persons 
or property from one state or territory into another 
shall be deemed unlawful,” he concurred in, although he 
explained that he had considered such cases already 
covered by the bill,^ 

• 

Every contract or agreement entered into for the purpose of pre- 
venting competition in the sale or purchase of a commodity transported 
from one state or territory to be sold in another, or so contracted to be 
sold, or to prevent competition in transportation of persons or property 
from one state or territory into another shall be deemed unlawful within 
the meaning of this act; provided that the contracts here enumerated 
shall not be construed to exclude any other contract or agreement de- 
clared unlawful in this act."' 

^Ibid.f p. 4559. Every contract or agreement entered into for the 
purpose of preventing competition in transportation of persons or prop- 
erty from one state or territory to another shall be deemed unlawful 
within the meaning of this act.’' 

^ Ibid,, p. 4560. We suppose that it is already covered by the bill 
as it stands— that is, that transportation is as much trade or commerce 
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Mr. Vest objected to Mr. Hoar’vS amendment on the 
ground that it struck out all reference to articles of 
merchandise, and seemed to narrow the force of the bill 
down to transportation. To this Mr. Hoar replied that 
this was already covered by the rest of the bill. How- 
ever, on account of considerable difference of opinion 
among the Senators, he moved to re-commit the bill 
(May 13th) to the judiciary committee.^ 

'On May i6th a new amendment, to the effect that 
those agreements to prevent competition in transporta- 
tion so that the rates of such transportation maybe 
raised above what is just and reasonable’^ should fall^, 
within the act, ''was reported for the judiciary committee 
by Senator Edmunds. The adoption of this amendment, 
with the words as added, by the Senate, and the evident 
feeling that this amendment brought transportation into 
line with articles of commerce, shows that the criterion 
intended to be used by the Senate in the adjudging of 
monopolies was^that of justice and reasonableness. This 
is interesting in view of the various attempts made by 
the Supreme Court to ascertain the proper criterion. 

This amendment, however, was rejected by the House, ^ 
and'a new conference, composed of Senators Edmunds, 

among the several states as the sale of goods in one state to be deliv- 
ered in another, and, therefore, that it is covered already by the bill as 
it stands. But there is no harm in concurring in an amendment which 
expressly describes it, and an objection to the amendment might be 
construed as if the Senate did not mean to include it. So we let that 
stand.'’ 

p. 4599 . 

^Ibid,, p. 4753. “ That every contract or agreement entered into for 

the purpose of preventing competition in transportation of persons or 
property from one state or territory into another, so that the rates of 
such transportation may be raised above what is just and reasonable, 
shall be deemed unlawful within the meaning of this act." 

^ Ibid,, p. 4837. 
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Hoar and Vest, for the Senate, and Messrs. Taylor, of 
Ohio, Stewart, of Vermont, and Bland, of Missouri, for 
the House, was agreed on. 

The new conference committee, after a considerable 
period, finally adopted a report which was signed by four 
of its members, Senators Edmunds and’Hoar, and Repre- 
sentatives Taylor and Stewart. On June nth, Mr. 
Stewart presented this report to the House. It recom- 
mended the same wording for the amendment as tliat 
previously offered, but with the addition "'And nothing 
in this act shall be deemed or held to impair the powers 
^of the several states in respect of any matters in this act 
mentioned.’' 

At the same time, Mr. Stewart stated on behalf of the 
committee that the original two things were declared 
illegal : contracts in restraint of interstate trade, and the 
monopolization of such trade; that its only object was 
the control of trusts; that the House aiuendment ex- 
tended the scope of the act to all agreegients to prevent 
competition in the purchase or sale of commodities, or 
in the transportation of persons or property, no matter 
how destructive the competition ; and that the new 
amendment struck out the clause relating to merclian- 
dise, and modified the clause relating to transportation 
agreements, so as to include only those which raised 
rates above what is just and reasonable. 

The first part of the new amendment, that combina- 
tions relating to merchandise were already prohibited in 
the bill, w^as accepted by all the speakers; but heated 
opposition, especially on the part of Messrs. Culberson, 
Bland, Anderson and Hill, was evoked by the proposal 
to affix the standard of justice and reasonableness to 


^ Congr. Rec,y 1890, vol. 21, p. 5950. 
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rates made by combinations in transportation. These 
gentlemen, in the long debate which followed, insisted 
that no such criterion was proper, that any arrangement 
whereby rates were fixed was detrimental to competi- 
tion, and that all combinations, no matter what their 
effect on rates might be, should come under the ban of 
the law. In this view, they were upheld by the House, 
which on the next day, June 12th, decided by a vote of 
irs'to 12 to reject the conference report." Thereupon, 
by a vote of 106 to 98, a new conference committee with 
instructions to recede from the House amendment was 
ordered, and Messrs. Stewart, Taylor and Culberson 
were appointed as conferees.® 

This action of the House was laid before the Senate 
on June i6th. On motion by Senator Edmunds, the 
conference was agreed to, and Senators Edmunds, Hoar 
and Vest appointed to represent the Senate. 

The unanimous recommendation of the committee, 
with the exception of Senator Vest, to the effect that 
both Houses withdraw their amendments, was reported 
to the House on June 20th. After the registering of 
numerous protests against the dropping of the amend- 
ment^, the conference report was adopted by a vote of 
242 to 0, 85 not voting .3 

The Senate, having already passed the bill in this form, 
it only remained for the Speaker of the House, the Presi- 
dent of the Senate, and the President of the United States 
to sign it. Accordingly, on July 2d, 1890, an '‘Act to 
protect trade and commerce against unlawful restraints 
and monopolies '' became a law. 

1890, vol. 2X, p. sqSi. p. 5983. 

p. 6314. 



CHAPTER II 


History of Anti~Trust Legislation in Congress, 
1890-1913 

After the passage of the Sherman act in 1890, Con- 
gress seems to have rested on its laurels for a decade. 
During these years, sporadic attempts to amend the ex- 
•isting law, and pass new laws were made, but the bills 
that were introduced were all referred to committees, 

■ where they died. 

As these bills represented the views of individual mem- 
bers, not even of a sufficiently strong minority to force 
them to debate, they may be passed over without further 
remarks. It should be noted, however, that in 1894, the 
Senate was sufficiently cognizant of the continuance of 
the trust evil, to enact certain amendments to the Wil- 
son tariff act," forbidding the existence of combination 

^ Cong, Rf?c., voL xxvi, p. 7117. * 

Sec. 73. That every combination, conspiracy, trust, agreement, or 
contract, is hereby declared to be contrary to public policy, illegal, and 
void, when the same is made by or between two or more persons or 
corporations, either of whom is engaged in importing any article from 
any foreign country into the United States, and when such combina- 
tion, conspiracy, trust, agreement, or contract is intended to operate in 
restraint of lawful trade or free competition in lawful trade or commerce, 
or to increase the market price in any part of the United States of any 
article or articles imported or intended to be imported into the United 
States, or of any manufacture into which such imported article enters 
or is intended to enter. Every person who is or shall hereafter be en- 
gaged in the importation of goods or any commodity from any foreign 
country in violation of this section of this act, or who shall combine or 
conspire with another to violate the same, is guilty of a misdemeanor, 
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between two or more persons engaged in importing 
articles into this country, when they tended to raise the 
price of such articles, or in any way restrain trade. 

5arly in 1896 the House requested from the Attorney 
General his views on the Sherman act. Although^Mr. 
Harmon responded on February 8th with specific amend- 
ments "" this letter was referred to the judiciary commit- 
tee, from which it never emerged. 

Mr. Cleveland’s attitude, moreover, was not conducive 
to action. His opinion was that the federal govern- 
ment was by its nature incapable of coping with the 
trust problem, and that it should be left to the states. 

A complete study of the Congressional Records for 
these years shows that in the 51st Congress (1889-91) 2 
bills and i resolution were introduced in the Senate and 
18 bills and I resolution in the House ; in the 52nd Con- 
gress (1891-3) , 2 bills and i resolution were proposed in 
the Senate and 13 bills in the House ; in the 53rd Con- 
gress (1893-5), $ t>ills were proposed in the Senate and 
8 bills and i resolution in the House ; in the 54th Con- 
gress (1895-7), 4 bills were proposed in the Senate and 
4 bills in the House; in the 55th Congress (1897-9), 

r' 

and, on conviction thereof in any court of the United States, such per- 
son shall be fined in a sum not less than $100 and not exceeding $5,000. 
and shall be further punished by imprisonment, in the discretion of the 
court, for a term not less than three months nor exceeding twelve 
months. 

Sec. 76. That any property owned under any contract or’ by any com- 
bination, or pursuant to any conspiracy (and being the subject thereof) 
mentioned in section 73 of this act, and being in the course of trans- 
portation from one State to another, or to or from a Territory, or the 
District of Columbia, shall be forfeited to the United States, and may 
be seized and condemned by like proceedings as those provided by law 
for the forfeiture, seizure, and condemnation of property imported into 
the United States contrary to law. 

^ Cf, in/raj p, 6S, 
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4 bills were proposed in the Senate and 7 bills in the 
House;, in the 56th Congress (1899-1901), 2 bills and 
2 resolutions were proposed in the Senate, and. 17 bills 
and 5 resolutions in the House. 

Of these bills many were duplicates of those already 
propfosed. They may be summed up. as suggesting al- 
most every conceivable manner of treating the trust 
problem, and as embodying all the various opinions that 
could be held. -v. 

It was not until the 56th Congress that any of these 
bills were reported back by committees. Finally, how- 
ever, one bill (H. R. 10569) and one resolution (H. Res. 
138) were so reported, and came before Congress for 
discussion. 

The 56th Congress was confronted in 1899 by the de- 
mand on the part of President McKinley for further leg- 
islation. In response to this, and in view of the recent 
enormously rapid growth of the concentration of indus- 
try, a number of constitutional amendments and new 
laws were proposed, of which two, one"^ amendment and 
one law, were reported back to the House by its judici- 
ary committee. Each of these, moreover, was accom- 
panied by a majority and minority report, representing, 
respectively, the views of the Republicans and Democrats. 

The Plouse joint resolution 138 proposed an amend- 
ment to the Constitution giving Congress greater power 
to deal with the trust problem. 

Two views were filed on this proposal.* They showed 
the partisan nature of the difference of opinions, the 
majority report being submitted by the nine Republicans 
on the committee, and the minority report by the seven 
Democrats. As such, their value is greatly lessened. 

Rept. no. 1501, 56th Congress, ist sess. 
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The amendment to the Constitution recommended by 
the majority was to the effect that the power of Congress 
should be over all parts of the United States, that Con- 
gress might define and regulate monopoly directly, while 
reserving to the states the right to act independently^ 

The majority explained at length the need for the 
amendment, on the ground that Congress was now 
powerless to prevent monopoly, through the differentia- 
tion by the Supreme Court between manufacture and 
commerce, and because the states also were powerless. 
For this condition they asserted that a constitutional 
amendment was the only remedy. We should have ‘"a 
remedy [that] will enable Congress to restrain and, if need 
be, repress absolutely all illegal and dangerous combina- 
tions which restrain trade or destroy competition, or 
which may unjustly harass or oppress labor.'*"' They 
were careful to explain that combined capital was not an 
evil, but a great advantage. On the other hand they in- 
sisted ‘‘when combined capital abuses its legitimate 
powers ,* when "it becomes oppressive or assumes the 
form of gigantic monopolies, that it becomes dangerous 
and detrimental to the State.’' 

They then took up the relation of the tariff to the ex- 
istence of monopoly, and decided there was no connec- 

^The report on the Joint Resolution to amend the Constitution, May 
IS, 1900, was worded as follows: 

Sec. I. All powers conferred by this article shall extend to the several 
states, the territories, the District of Columbia, and all territory under 
the sovereignty and subject to the jurisdiction of the United States. 

Sec. 2. Congress shall have power to define, regulate, prohibit or 
dissolve trusts, monopolies or combinations whether existing in the 
form of a corporation, or otherwise. 

The several states may continue to exercise such power in any man- 
ner not in conflict with the laws of the United States. 

Sec. 3. Congress shall have power to enforce the provisions of this 
article by appropriate legislation. 
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tion. Their conclusion was that to remove the tariff 
would ruin our industries, especially the independent 
ones, and open the door to international combinations. 

Under the heading of Suggested Remedies ” they ex- 
amined refusing the mails to monopolies; this was cle- 
cidecf to be inadequate, since Congress.could only forbid 
the use of interstate mails, and therefore, monopolies 
within a state would hand over their produce to private 
parties in the same state, who would then ship to other 
states. In several ways such a law could be evaded. 

As the only remedy, the report closed by saying : 

T'he power Congress now has is largely one of annoyance. 
. . . Congress should have power to maintain an open field 
for honest competition in all industrial enterprises throughout 
the entire Union ; in efforts to accomplish such result Con- 
gress should not be compelled to act indirectly, or resort to 
legislation of questionable expediency, or of doubtful con- 
stitutionality. 

The minority denied the present impbtency of Con- 
gress, blaming rather the law and its execution for the 
existence of the trust evil. They contended that the 
tariff was a great factor in the creation of monopoly^^and 
that the Republican party w^as playing fast and loose in 
declaiming against trusts, and keeping up its protective 
tariff. They then criticised the wording of the proposed 
amendment especially the phrase in section one that 

All powers conferred by this article shall extend to the 
several States, the Territories, the District of Columbia, 
and all territory under the sovereignty and subject to the 
jurisdiction of the United States,'' and inquired w^hy this 
should be included, since it was already covered by the 
constitution. And they concluded with the statement 
that this amendment took from the states any power 
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they may have possessed in dealing with trusts, and 
lodged it exclusively in Congress, so that in future the 
trusts might remain in power simply by controlling that 
body, 

"Debate on this amendment occupied the attention of 
the House almost completely for three days, May 3I and 
June I and 2, 1900. Many speeches were made for and 
against it, which were marred, however, by their purely 
partisan character. They were carried on along the lines 
suggested by the two reports, nothing worthy of note 
being added. The two parties agreed on one proposi- 
tion, however, the universal desirability of competition. 

The party differences may be classified under foiif 
heads : 

(1) The Republicans claimed impotency as the cause 
of their failure properly to prevent the existence of trusts. 
The Democrats charged bad faith in the passing and 
execution of laws, which they considered Congress had 
full power to enact. 

(2) The Republicans claimed that there was no con- 
nection between the existence of monopolies and a high 
protective tariff, while the Democrats urged that the 
latter directly aided in the creation of the former. 

(3) The Republicans conceived of the trust question 
as one of national scope, with which Congress alone had 
the power to deal, while the Democrats argued that both 
the federal government and the states should have power 
to deal with trusts, in order that between them they 
might the more effectually prohibit every attempt at 
monopoly. 

(4) The Republicans inserted the word regulate'^ in 
section 2 of their proposed amendment. This would 
mean that they might permit and regulate monopolies. 
To this the Democrats objected on the ground that all 
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monopolies should be made illegal as such, and should 
be strictly prohibited. 

The resolution, having been finally brought before the 
House, on June 2, iqoo, was defeated by an almost purely 
party vote, 154 to 132, thus lacking the two-thirds 
majority necessary for a constitutional amendment. 
Since it embodied the views of more than a majority of 
the House, however, it has been considered worthy of 
this notice. 

The attempt to amend the Constitution having been 
defeated, Congress now turned its attention to the new 
legislation proposed (H. 10539)/ On this subject there 
were again majority and minority reports from the judic- 
iary committee,® and again the party line was sharply 
drawn. 

The Republican majority report, after complaining of 
the lack of power of Congress, went on to say : 

‘‘ It is now settled by the decisions of the Supreme 
Court of the United States that manufacture and pro- 
duction are no part of interstate commerce.’’ And 
further 

It is impossible for Congress to define, control, repress, or 
dissolve trusts, monopolies or combinations in manufacture 
or production. It may, however, declare them, when organ- 
ized for improper purposes, illegal for the purpose of inter- 
state or foreign commerce and control their products when 
becoming a part thereof. It may enact such laws, and punish 
the violation thereof, but farther it cannot go. 

'^Sen, Doc., no. 147, p. 631, S7th Congr., 2nd sess. The main fea- 
tures of the bill are brought out in the report. 

^ H, jRept., no. 1506, 56th Congr., ist sess. May 16, 1900. 

Mr, Parker, of New Jersey, a Republican, filed a second minority re- 
port, disagreeing with the majority, however, in only one detail. 
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The underlying theory of the report is shown by this 
sentence: '^To properly protect the field of competition 
against the ravages of monopolistic greed without ob- 
structing the growth incident to honest energy, intelli- 
gence and economy, as evidenced in the management of 
legitimate enterprises, the committee recommend ah ex- 
tension of the provisions of the act of July 2, 1890/' 

This shows clearly that any legislation leading up to 
pitce regulation was not thought of. Emphasis was 
placed on the freedom of the individual to maintain 
progress. After commenting on sections 9, 10, ii, 12 
and 13, they repudiated any connection between the tariff 
and the trusts. 

The next sentence is of interest : 

We have also considered the various suggestions that have 
been made relative to publicity, and while it is perhaps prob- 
able that some advantages might result therefrom, we are of 
the opinion that the inconvenience and disturbance to legiti- 
mate industry and business would be very much in excess of 
any advantage that might reasonably be expected from such 
legislation, and therefore do not deem it wise to recommend 
any such legislation. 

Under the heading of “What this bill attempts ” they 
explained that “ The act proposed to be amended hereby 
has been tested in the courts and declared constitu- 
tional. We do not deem it wise to change any of its 
substantive provisions.” Then they maintained that the 
penalties were inadequate and proposed to increase them, 
and they extended the meaning of “ persons ” in section 
8 to the agents of a corporation, with the purpose of 
creating a personal responsibility. 

The minority agreed with the majority in their opinion 
as to the “evil effects of trusts, monopolies and combi- 
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nations/’ but criticised their bill as being weak and in- 
adequate in the following sentence: We think that it is 
the direct effect of the operations of such a corporation, 
and not simply the purpose for which it was formed, that 
must be mainly looked at.” Consequently, they pro- 
posed an amendment of section 9 to this effect. They 
further proposed to limit section 10 to the punishment 
of common carriers. 

And they then inserted four new sections, proposing'to 
shift the original sections ii, 12 and 13 to sections 15, 
16 and 17. These four additional sections were ii, 12, 13, 
14, as follows: New section ii. Declared that every 
combination was illegal, and its promoters, agents or 
officers were liable to fine and imprisonment. New sec- 
tion 12. Provided that the President might, within his 
discretion, suspend the tariff on any article controlled by 
a combination. New section 13. Provided that foreign 
corporations should be subject to the law of the state in 
which they did business. New section 14. Provided for 
publicity of companies doing interstate business by filing 
with the United States Secretary of State all the facts 
pertaining to itself, including a resume of its business, 
capitalization, dividends and surplus. In conne<?tion 
with this section they stated: ‘"All such corporations 
are monopolistic, and their business is carried on in such 
manner as to destroy competition, and that was the very 
object for which they bought up the plants of rivals in 
other states.” They then denied the statement of the 
majority that Congress had not the power to regulate 
monopolies of manufacture. By the term "" regulate ” 
they meant "" obstruct ” — and they further maintained 
that anything which prevented competition was a regu- 
lation. Congress then had the exclusive power to regu- 
late interstate commerce. Lastly, to section 7, they pro- 
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posed the amendment that nothing in the act be applied 
to labor organizations or trade unions. 

The debate on these reports lasted one whole day, 
June 2, 1900. During its course, the views contained in 
the reports were re-stated at length, but nothing of a 
substantially new. character was added. The mint)rity 
amendments were then brought forward in turn, and 
each, by a strictly partisan vote, was defeated except the 
ataendment to section 7, which provided that “Nothing 
in this act shall be so construed as to apply to trade 
unions or other labor organizations, organized for the 
purpose of regulating wages, hours of labor, or other 
conditions under which labor is performed.” This was*' 
carried by a vote of 260 to 8. 

Following this, the bill, with its single amendment, 
was passed by a vote of 274 to i, 7 voting “present” 
and 70 not voting.' The single opponent to the bill was 
Mr. James R. Mann, of Illinois, a Republican who took 
no part in the debate, and did not explain his reason for 
dissenting. * 

The bill passed to the Senate on June 4, 1900, on the 
day before its adjournment. Owing to this circumstance. 
Senator Pettigrew pressed the bill, and asked that the 
Senate immediately adjourn into a committee of the 
whole for its consideration. But objection w^as raised, 
and a spirited debate ensued on the question whether 
the Senate should refer it to the judiciary committee. 
Senator Butler, of South Carolina, obtained the floor, 
and in a long argument stated that he considered the 
root of the trust problem to be in the private ownership 
of banks of issue, of the railroads, and of the telegraph 
lines. He then said that he wished to propose an 

* Congressional Record^ igoo, vol. xxxiii, p. 6502. 
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amendment to the House bill covering- these points, but 
that he was willing to vote for this bill in case he could 
not force through his amendments. Thereupon, he 
asked for a roll-call on the motion to refer the bill to the 
judiciary committee, which being tak^n, was found to 
have been passed 43 to 23/ This ended the attempt in 
1900 to amend the Sherman act. 

The 57th Congress convened in December, 1901, ^id 
was met by a characteristically vigorous message from 
the new President, Theodore Roosevelt. In this mes- 
^sage, he insisted on the importance of publicity in the 
regulation of corporate business.^ 

The usual flood of bills was introduced, i in the 
Senate and 13 in the House, together with three House 
joint resolutions. Nothing came of these, however, until 
the 2nd session, when the judiciary committee, urged 
by the President’s second message, reported one of the 
bills (H. R. 17) back to the House on January 26, 1903, 
filing both majority and minority reports. This bill, 
proposed by Mr. Littlefield, of Maine, was far-reaching 
in its scope. The reports, as in the previous Congress, 
were marred by their extreme partisan character. • 

The majority report stated that the object of the bill 
was 

to more effectively regulate and control, on conservative lines 
industrial and business combinations which, in their opera- 
tion, prove injurious to the public welfare. It involves the 
idea of publicity, additional legislation to prevent discrimina- 
tion by rebates or special privileges upon the part of railroad 
companies, and seeks to prevent the effort to destroy competi- 
tion in particular localities by discrimination in prices, and 

^ Congressional Record^ 1900, vol. xxxiil, pp. 6669, 6670. 

®C/. infra, p. 72. 
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prohibits railroad companies from transporting- goods in vio- 
lation of the provisions of law and contains provisions in- 
tended to facilitate the enforcement of this Act, as well as 
existing legislation upon the same lines/ 

After the Housre had listened to several long speeches 
dealing with the general subject of trusts, Mr. Littlefield 
obtained the floor to explain his new bill,® The first 
thtee sections described in detail the returns and reports 
to be made by corporations, the manner of making 
public the abstracts of these returns, and the punishment 
for making false reports. Then the bill went on to pro- 
vide for and define the Commission, its powers of regu- 
lation, and duties of investigating the affairs of the com- 
panies. In its provisions regarding transportation, the 
bill forbade the railroads to give and corporations to re- 
ceive rebates or advantages from “facilities,’' and rail- 
roads to transport any articles known to have been made 
illegally. Witnesses were forbidden to refuse to testify 
on grounds of self-incrimination, and local cut prices 
were declared unlawful. Finally, the bill insured effec- 
tive administration of its provisions by the appointment 
of a'^pecial Commission. 

The Democratic minority reported a series of amend- 
ments, along the same line as those reported in the 
previous Congress, each of which, after a short debate, 
was defeated by a party vote. 

The Republicans again insisted on the complete sepa- 
ration of the trust and the tariff questions, in this re- 
spect being upheld by the President.^ The Democrats 

^ H. Rept,^ no. 3375, 57th Congr., 2nd sess. 

‘^Congr, Rec., 57th Congr., 2nd sess., p. 1845. 

* Message of the President, December 2, 1902. House Doc,, no. i, 
57th Congr., 2nd sess. 

“ The only relation of the tariff to big corporations as a whole is that 
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were equally vigorous in asserting the close connection 
of the two, and repeatedly questioned the good faith of 
their opponents in bringing forward a bill that was sure 
to prove futile. However, although they failed to cairy 
any pf their amendments, they joined with the Republi- 
cans in the final passage of the bill, which was passed 
without a dissenting vote.^ 

The bill was sent to the Senate and shortly after re- 
ported back by the judiciary committee; but on a motion 
by Senator Berry to consider the bill on February 28, 
1903, the Senate refused to do so by a vote of 41 to 30.® 
-So nothing came of the attempt to alter the trust law 
in this Congress. 

However, despite the failure of direct legislation, this 
Congress, spurred on by the President, passed two im- 
portant laws. 

The first of these was the bill to expedite hearings (S. 
6773), which was introduced by Senator Hoar on Janu- 
ary 7th, 1903, and was explained by Senator Fairbanks 
as simply to give precedence to cases of importance 
arising under the anti-trust act in which the govern- 
ment was the complainant. This passed the Senate 
without objection and was sent to the House, where it 
was amended in its wording, but not in its sense, and 
passed.^ On Mr. Hoar's statement that the amendment 
was merely verbal," the Senate again passed the bill as 
amended,^ on February 6th, and it was signed by the 
President on February nth, 1903. 

the tariff makes manufacttires profitable, and the tariff remedy proposed 
would be in effect simply to make manufactures unprofitable. . . , The 
question of regulation of the trusts stands apart from the question of 
tariff revision.^' 

^ Congr. Rec,, 57th Congr., 2nd sess., p. 1915. 

Ibid., p. 2792. ^ Ibid, y p. 1747. 


Ibid.y p. 1783. 
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The second law enacted by Congress was the creation 
of the Bureau of Corporations as part of the new Depart- 
ment of Commerce and Labor. The Bureau had pre- 
viously been proposed in the House by Mr. Sulzer, of 
New York, but his motion was defeated by a vote of go 
to 75 on January 17th, 1903.* It was only after many 
disagreements and conferences between the Senate and 
the House as to the scope of the new Department that 
the section creating the Bureau of Corporations was em- 
bodied in the act as a compromise measure, and passed 
with the rest of the act, February 14, 1903.“ 

tj' 

^ Congr. Rec,, 57th Congr., 26. Sess., p. 917. 

^Sec. 6. That there shall be in the Department of Commerce and 
Labor a bureau to be called the Bureau of Corporations, and a Commis- 
sioner of Corporations who shall be the head of said bureau, to be ap- 
pointed by the President, who shall receive a salary of five thousand 
dollars per annum. There shall also be in said bureau a deputy com- 
missioner who shall receive a salary of three thousand five hundred 
dollars per annum, and who shall in the absence of the Commissioner 
act as, and perforn? the duties of, the Commissioner of Corporations 
and who shall also perform such other duties as may be assigned to him 
by the Secretary of Commerce and Labor or by the said Commissioner. 
There shall also be in the said bureau a chief clerk and such special 
agents, clerks, and other employees as may be authorized by law. 

The said Commissioner shall have power and authority to make under 
the direction and control of the Secretary of Commerce and Labor, dili- 
gent investigation into the organization, conduct, and management of 
the business of any corporation, joint stock company or corporate com- 
bination engaged in commerce among the several States and with for- 
eign nations excepting common carriers subject to '‘An Act to regu- 
late commerce,'’ approved February fourth, eighteen hundred and 
eighty seven, and to gather such information and data as will enable 
the President of the United States to make recommendations to Con- 
gress for legislation for the regulation of such commerce, and to report 
such data to the President from time to time as he shall require; and 
the information so obtained or as much thereof as the President may 
direct shall be made public. 

In order to accomplish the purposes declared in the foregoing part of 
this section, the said Commissioner shall have and exercise the same 
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The creation of the Bureau was a definite step, though 
not a long one, in the direction of publicity. 

Neither of the acts was of paramount importance, and 
yet, as the first legislation which Congress had passed 
since^iSpo, they mark a distinct advance in the treatment 
of the trust problem. 

The 58th and 59th Congresses, from December, 1903, tb 
1907, may be passed over with the comment that Con- 
gress showed no outward signs of concern over the 
existence of the trust problem. A number of bills, in- 
deed, were introduced in each session: but they were 
never reported from committee. Meanwhile also, a 
number of resolutions to investigate specific questions 
were introduced, and here we find the chief signs of life. 
While most of these resolutions were laid on one side, 
some few were passed. Notable among these, were the 

power and authority in respect to corporations, joint stock companies 
and combinations subject to the provisions hereof, as is conferred on 
the Interstate Commerce Commission in said *‘ACt to regulate com- 
merce’’ and the amendments thereto in respect to common carriers 
so far as the same may be applicable, including the right to subpoena 
and compel the attendance and testimony of witnesses and the produc- 
tion of documentary evidence and to administer oaths. All the reguire- 
ments, obligations, liabilities, and immunities imposed or conferred by 
said “ Act to regulate commerce ” and by “ An Act in relation to testi- 
mony before the Interstate Commerce Commission,” and so forth, ap- 
proved February eleventh, eighteen hundred and ninety-three, supple- 
mental to said ‘‘Act to regulate commerce,” shall also apply to all 
persons who may be subpoenaed to testify as witnesses or to produce 
documentary evidence in pursuance of the authority conferred by this 
section. 

It shall also be the province and duty of said Bureau, under the direc- 
tion of the Secretary of Commerce and Labor, to gather, compile, pub- 
lish, and supply useful information concerning corporations doing busi- 
ness within the limits of the United States as shall engage in interstate 
commerce or in commerce between the United States and any foreign 
country, including corporations engaged in insurance, and to attend to 
such other duties as may be hereafter provided by law. 
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investigation of Certain Railroads,’’ Suits insti- 
tuted under the Sherman law,”"" '^Combinations of coal 
and oil-carrying roads,” ^ "Prosecutions arising out of 
the Northern Securities”^ and the "Lumber Trust.” ^ 

In this connection, it must be mentioned that ^great 
progress was made in the collateral fields of railway 
and pure food legislation; but these lie out of the 
range of this study. 

Of the 60th Congress, the first session was chiefly 
taken up by the discussion of the Aldrich Banking 
Report, and other matters. Two new bills, and three 
amendments were proposed in the Senate, and thr^e 
bills and nine amendments were proposed in the House. 
A number of other bills, applying specific remedies, such 
as the suspension of patents, duties, and the forbidding 
of the mails, were also introduced. 

Only one, however, (S. 6440) was reported back by 
the Senate judiciary committee, and that unfavorably. 
This was a unanimous report made on January 26, 1909, 
in the second session, after a few more proposals had 
been put forward,^ It was on a bill proposed by Mr. 
Warner, which gave to corporations the privilege of 
regfstering with the Commissioner of Corporations, and 
filing notice of any contracts or combinations with him, 
subject to his approval. If he did not object to such 
contracts on the ground of unreasonableness within 
thirty days, then " no suit, prosecution, or proceeding 

^ Congr, Rec,, 59th Congr., ist sess., pp. 1701-2. 
p, 9089. 

Rep., no. 32, 59th Congr., ist sess., and i?. Doc., nos. 561 
and 606, 59th Congr., 2nd sess. 

nos. 117 and 163, 59th Congr., 1st sess. 

^Con^r. Rec., 59th Congr., 2nd sess., p. 1330. 

^Sen. Rep., no. 848, 60th Congr., 2nd sess. 
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shall lie under the anti-trust act on account of such con- 
tract or combination unless the same is in unreasonable 
restrain of trade.’’" Railroads, also, were given the 
same privilege, on filing contracts with the Interstate 
Gomraerce Commission, subject to its approval. 

The committee first reviewed the facts of law, and 
concluded that 

The doctrine and effect of all these cases is that any agree- 
ment or combination directly affecting the welfare of the 
public, by stifling competition and breeding monopoly in trade 
and commerce, is contrary to public policy and invalid, and 
tUat the courts in such cases will not undertake to measure 
the degree of the stifling of competition or the degree of 
monopoly. In such cases, the reasonableness of the restraint 
is not measured or considered. 

And after pointing out that the doctrine of reason 
only applied when the interest of private parties was the 
principal affair, they stated ‘'The reasonableness of such 
contracts or combinations was never made a question 
under the common law, because they were deemed to be 
contrary to public policy in this that they stifled com- 
petition and bred monopoly, and on that account ^ere 
deemed to be invalid.” And they further pointed out 
that the courts had denied to themselves the power of 
deciding “whether a contract or combination in general 
restraint of trade is reasonable or not.” The com- 
mittee’s interpretation of the proposed amendment, 
then, was 

technically as to criminal prosecutions, and practically as to 
civil prosecutions, a dispensing power, a power of granting 
immunity is, in the one case, conferred on a mere bureau head. 


Sen. Rep, y no. 848, 60th Congr., 2nd sess., p. 8. 
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and in the other case on an administrative body, and in both 

cases without notice or hearing* and w^holly ex parte — a course 

of procedure that would not be tolerated in any court of our 

country. 

(• 

And, in conclusion, they said that this act ''would 
lead to the greatest variableness and uncertainty in the 
enforcement of the law,’’ and "would entirely emascu- 
late it, and for all practical purposes, render it nugatory 
as a remedial statute.” The last sentence showed their 
entire satisfaction with conditions: "The act as it exists 
is clear, comprehensive, certain, and highly remedial. 
It practically covers the field of federal jurisdiction, and 
is in every respect, a model law.” 

At this time, also, was passed in the House, a resolu- 
tion to investigate the Paper Trust.^ 

The first session of the 6ist Congress was a special 
session, called by President Taft on March 15th, 1909, 
for the especial purpose of revising the tariff. During 
this session, which lasted until August 5th, a number of 
bills to suppress trusts were proposed. These, how- 
ever, met with their now customary fate in committees. 

TJie close relation between the protective tariff and 
the formation of trusts was at all times insisted on by 
the Democrats, who brought forwai‘d proposals ^ to 
modify the tariff under monopolistic conditions.^ Their 
existence was to be determined in various ways, such as 
the amount of the imports or the rise of price of home 

^ Congr. Rec., 60th Congr., ist sess.; H. Res., 320, 321, 344. 

*3 new bills in House. Amendments: i in Senate, 3 in House, i 
House bill to suspend patents. 

^ Congr. Rec., 6ist Congr., ist sess., pp. 1006 and 1335. 

*Mr. James, in the course of a speech, presented the names of 13 
trusts, which, he claimed, were making a profit of from 25 to 97 per 
cent, on their capital. 
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commodities. But to no avail. All such connection 
was vigorously denied by the Republicans, who were 
able to enact their views into law. . 

During this session, also, a senate resolution to in- 
vestigate the Sugar Trust was passed.' 

In the second session, several resolutions calling for 
information from the Attorney-General concerning al-. 
leged combinations to advance the prices of wheat and 
cotton,'' and concerning the Sugar Trust,^ and from the 
President, requesting information regarding certain steel 
companies,^ were passed. Other resolutions in the 
PJpuse failed, and a resolution in the Senate introduced 
by Senator Cummins, to appoint a commission to in- 
vestigate violations of the Sherman act, was tabled. 
The customary bills were also introduced : Three in the 
Senate and seven in the House, to prevent and suppress 
trusts, and eight in the House to use specific means 
against monopolies. 

Only one fH. R. 26233), an amendment to the Ex- 
pedition Act'' of 1903, introduced by Mn Bartlett, was 
passed. This provided for the appointment of a district 
judge, in case of the absence or sickness of circuit court 
judges, to carry out in practice the expedition hoped 
for in the act of i'903. It further provided for the ap- 
pointment by the Chief Justice of an extra circuit judge, 
in case of an even balance of the judges hearing a case. 
After being reported favorably by the judiciary com- 
mittees of both houses, it passed without discussion ^ 
and was signed by the President on June 25th, 1910. 

^Congr. Rec., 6ist Congr., ist sess.; H. Res., 19. 

^Congr, Rec,y 6ist Congr., 2nd sess.; H. Res., 613, and H. Rep,, 

1350* 

H. Res., 679, and Rep., 1314. 

^Ibid., H. Res., 732, and Rep., 1605. 

® Congr. 61 St Congr., 2nd sess., pp. 7495, 8875, 9108. 
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In the third session of this Congress a resolution was 
passed in the House asking the Attorney-General for in- 
formation regarding the alleged Coffee Trust." 

The first session of the 62nd Congress"* was especially 
called for the purpose of considering the Reciprocal 
Tariff agreement with Canada. A number of bills bear- 
ing on trusts were also introduced at this time, none of 
which were reported from committees. Senator La 
Follette, however, obtained a chance to make a speech 
in favor of his proposal,^ in which he laid all the blame 
for the present evil of monopoly on the Department of 
Justice for not properly enforcing the law. Resolutions 
were passed to investigate the Steel Trust, ^ the Sugar 
Trust, 5 and to inquire regarding any criminal prosecutions 
against the Tobacco Trust.^ Many others were pro- 
posed, but failed to pass. 

The second session of this Congress was as usual 
marked by a number of bills directed against trusts.^ 
Early in the session, Senator La Follette offered several 
minor amendments to his bill (S. 3276),® which were re- 
ferred to the judiciary committee, where they remained. 
Several proposals, however, were reported back by com- 
mittees, and passed one or other chamber. Of these, 

^ Congr, jRec,, 6ist Congr., 3rd sess., H. Res., no. 993, and II. Doc., 
no. 1421. 

^April 5, 191T. 

® Cou^r. Rec., 62nd Congr,, ist sess.; 5 ., 3276, and pp. 4183-4193. 

^Jbid., H. Res., no. 148 and p. 1234. 

^Ibid., H. Res., no. 157 and pp. 1142-1147. 

^Ibid.y H. Res., no. 193 and p. 1746. 

Bills to suppress trusts: 2 in the Senate and 2 in the House; to 
amend the Sherman Act: 3 in the Senate and 7 in the House; other 
bills relating to special devices or forms of monopoly: 2 in the Senate 
and 9 in the House. 

^ Congr. Rec., 62nd Congr., 2nd sess,, p. 295. 



237 ] anti-trust LEGISLATION IN CONGRESS 63 

I the most important was a bill (H. R. 25002) to suppress 

importers’ trusts, by amending sections 73 and 76 of the 
Wilson Tariff Act of August 27, 1894/ 

There had been some misunderstanding concerning 
these actions, whether they included contracts made by 
agents as well as principals, and whether an article was 
liable to confiscation while it was in transportation from, 
a foreign country to the United States, as well as be- 
tween states. These points were accordingly corrected? 
and passed the House.® With slight changes, this bill 
^ passed the Senate in the third session, ^ and the amend- 

ments were concurred in by the House. 

The other bills which were debated at this time passed 
I only in one body, and so did not become law. First of 

'! these was a Senate bill (S. 3607) to direct the Attorney- 

General to appeal the circuit court decision of the To- 
bacco Trust case. After considerable debate it was passed,^ 
but was lost in the judiciary committee of the House. 
Another was a House bill (H. R. 23470), to protect 
American trade and shipping from monop\)lies, whether 
foreign or domestic,^ which passed the House, but failed 
of adoption in the Senate. A third bill to be reported 
(H. R. 20194) provided for the payment of awards-*for 
information regarding the violation of the Sherman act,^ 
but was not passed. 

^U. jRept., no. 831, 62nd Congr.,2nd sess. 

62nd Congr., 2nd sess., p. 8306. 

^Sen. Rep.y no. 1159, 62nd Congr,, 3rd sess., and Congr, Rec., 62nd 
Congr., 3rd sess., pp. 2571 and 2694. 

^Sen, Rept., no. 545, 62nd Congr., 2nd sess., and Congr. Rec.^ 62nd 
Congr , 2nd sess., pp. 295-307, 4706-4713, 4773-4782, 5091-5108. 

Rept., no. 632, 62nd Congr., 2nd sess., and Congr. Rec., 62nd 
Congr., 2nd sess., pp. 6849-6851, 7561-7564. 

^H. Rept., no. 993, 62nd Congr,, 2nd sess. 

\ 

' fff ■■'I' / 

. ... y / 
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Besides this, many resolutions of inquiry were proposed, 
of which some passed. First of these was a request for in- 
formation from the Attorney-General concerning the Har- 
vester Trust/ which he answered with a refusal; second, 
was an inquiry concerning the existence of a Smelters 
Trust, to which the Attorney-General replied that he had 
no evidence of one, nor that the American Smelting and 
Refining Company constituted in itself a trust;® third, 
there was appointed a committee to investigate banking 
and currency conditions, the so-called Money Trust;’^^ 
Moreover, the special committees on the SteeH and 
Sugars Trusts at this time each made their reports; and 
the former was debated at great length. 

During the third session, besides the passage in the 
Senate of the bill already referred to,^ there was also 
passed a bill (S. 8000) providing for publicity in the 
taking of evidence under the Sherman act/ In the 
accompanying report® it was explained that publicity 
had been the general rule for cases in equity; but at the 
demand of the United Shoe Machinery Company, a dis- 
trict court of Massachusetts had recently issued an order 
excluding the public. Since this set a precedent which 

^ Congr. jRec., 62nd Congr., 2nd sess.; Sen. Res., no. 250, and Sen. 
Doc., no. 454, 62nd Congr., 2nd sess. 

2 Congr. Rec., 62nd Congr., 2nd sess., H. Res., no. 419, and H. Doc., 
no. 628, 62nd Congr., 2nd sess. 

^ Conger. Rec., 62nd Congr., 2nd sess,, H. Res., 429 and 504, 

^H. Rept., no. 1127, 62nd Congr., 2nd sess., and Congr. Rec., 62nd 
Congr., 2nd sess., pp. 10078, 10146, 10161, 10304, 10525, 10531, 10625, 
10631, 10635, 10638. 

Rept., no. 331, 62nd Congr., 2nd sess., and Congr. Rec., 62nd 
Congr,, 2nd sess., p. 2165. 

^ Congr. Rec., 62nd Congr., 3rd sess,, H. Res., 25002. 

pp. 1433, 1434, 4704. 

Rept., no. 1356, 62nd Congr,, 3rd sess. 
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might be disadvantageous to the public welfare, it was 
deemed wise to pass a law to this effect. 

At this time, also, the committee investigating the 
concentration of credit made its report/ This again 
served to focus the attention of Congress on the prob- 
lems awaiting a solution. 

This cumulative evidence shows that Congress has 
been awake to the evils existing in our industrial sys- 
tem. While the proposals described above have all been 
of minor importance, as regards the general govern- 
mental policy, they show that the question is not settled 
iiT Congress, and foreshadow a more definite step when 
greater unanimity of control has been obtained. 

‘ February 3, 1913, H. Rept.,no. 1593, 62nd Congr., 3rd sess. 



CHAPTER III 


Views and Policies of the Administrations: 

PRESIDENT HARRISON TO PRESIDENT WILSON 

In none of the messages which President Harrison 
sent to Congress after the passage of the Sherman act^ 
did he mention it." The same is true of Attorney- Gen- 
eral Miller, until his last report, in December, 1892. 

At this time, he stated that under the anti-trust act, 
proceedings had been brought against several combina- 
tions, and that these were now being determined. In- 
vestigations of other alleged violations were reported to 
be under way, but it was found that ‘‘great care and 
skill have been exercised in the formation and manipu- 
lation of these combinations so as to avoid the provisions 
of this statute.’^ However, it was hoped that the validity 
an (in applicability of the statute to business abuses would 
be upheld. 

President Cleveland, likewise, was too preoccupied 
with other matters to take up the trust question until 
his last message in December, 1896. 

His Attorney-General, Mr. Richard Olney, however, 
contributed freely of his views, and they are interesting 
in showing the opinion that was then held of the act by 
an acute lawyer. In his report of December, 1893, after 

^During President Harrison^s administration were instituted four 
bills in equity and three indictments, under the Sherman Act. See 
The Sherman Anti-trust published by the Dept, of Justice, July i, 
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referring to the impression that the aim of the statute 
was to prevent those aggregations of capital which 
practically controlled all the branches of an industry, he 
asserted that for this there was small evidence : First 
because the statute operated only on interstate commerce, 
and thus excluded that ‘‘ immense mass of contracts 
which were included by the states ; Second^ because every 
ownership of property was a monopoly, and every part- 
nership a restraint of trade, there was diversity of con- 
struction among judges. The one general interpretation 
of the act so far given,'' so limited its scope and the 
power of Congress, as to render the statute worthless, 
since to apply it not merely must capital be brought 
together and applied in large masses, but the accumula- 
tion must be made by means which impose a legal dis- 
ability upon others from engaging in the same trade or 
industry/’ However, he concluded with the opinion 
that the subject was so important that he was now 
engaged in bringing it before the Supreme Court. 

In his next annual report, December, 1894, he stated 
only that the test case he was bringing before the Su- 
preme Court (the Knight case) had been argued, ^nd, 
he hoped, would shortly be decided. 

Mr. Olney was succeeded during the year by Mr. Jud- 
son Harmon. At the time of his first annual report, in 
December, 1895, the Knight case had been decided ad- 

'^In re Greene, 52 Fed., 104. The Circuit Court of the Southern 
District of Ohio had held that: (ist) Congress could not limit the right 
of state corporations in acquisition or control of property. (2d) Con- 
gress could not prescribe the prices at which such property be sold by 
the owner. (3d) Congress could not make criminal acts sanctioned by 
the states. (4th) “ Monopoly” meant an exclusive right of one party, 
coupled with a legal restraint upon some other party, (sth) Contracts 
in restraint of trade prohibited by the statute are general in their nature, 
and already forbidden by common law. 
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versely to the government, and his views were brief and 
pessimistic. Combinations and monopolies, therefore, 
although they may unlawfully control production and 
prices of articles in general use, can not be reached 
under this law merely because they are combinations 
and monopolies,* nor because they may engage in inter- 
state commerce as one of the incidents of their busi- 
ness.” This view, however, he shortly after explained 
at length, together with his constructive ideas. 

On February 8th, 1896, at the request of the House, 
he sent a special letter containing his views of the Sher- 
man act, and his recommendations for its amendment.^ 
In this letter, Mr. Harmon stated that he had investi- 
gated all complaints made to him, and that two actions 
were at the time pending, both of which related to 
agreements among interstate carriers. These two were 
presumably the Trans-Missouri case and the Freight 
Association case. He then took up the question of fur- 
ther legislation, pointing out defects in the existing law. 
These he treated under four heads: 

(a) That the Sherman act did not apply to the most 
complete monopolies acquired by unlawful combination 
of concerns which were naturally competitive, if engag- 
ing in interstate commerce were merely one of the inci- 
dents of their business, and not its direct and immediate 
effect. He said Congress might make it . unlawful to 
ship from one state to another, in carrying out, or at- 
tempting to carry out the designs of such organizations, 
articles produced, owned or controlled by them or any 
of their members or agents. At present, such organiza- 
tions fell under neither the state or federal governments. 
'‘By supplementing state action in the way just sug- 

^ House Docly no, 54th Congr., ist sess. 
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gested Congress can, in my opinion, accomplish the 
professed object of the law/’ 

(b) That there was uncertainty of the meaning of the 
act, because of the general terms employed, and he sug~ 
gested ‘‘ an amendment which shall leave no doubt about 
what is meant by monopolies, by attempting to monopo- 
lize, and by contracts, combinations and conspiracies in 
restraint of trade and commerce.” This he urged would 
bring decisions to questions of fact. 

(c) That the law should prevent witnesses from refus- 
ing to answer on the ground of self-incrimination; that 
p^enalties of the law should apply only to general officers, 
managers and agents, and not to subordinates; and fur- 
ther that the purchase or combination of competitive 
enterprises should be made prima facie evidence of an 
attempt to monopolize. 

(d) That the present appropriation of the Department 
of Justice was insufficient for extended examinations; 
and he recommended that “ The dutjjj; of detecting 
offenses and furnishing evidence thereof should be com- 
mitted to some other department or bureau, which 
should have power to compel witnesses to testify.” 

And in his last message, of December, 1896,* the 
Attorney-General merely repeated the views which he' 
had set forth in this letter. 

Perhaps the most discouraging feature of this period 
was the attitude of President Cleveland; it was not until 
his last annual message of December 7th, 1896, that he 
took up the subject of combinations at all. Here he 
noted the continuing growth of trusts and the wide- 
spread fear which they aroused. With this fear he 
declared himself in sympathy, for 

when these are defended, it is usually on the ground that 
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thoug-h they increase profits, they also reduce prices, and this 
may benefit the public. It must be remembered, however, 
that a reduction of prices to the people is not one of the real 
objects of these organizations, nor is their tendency neces- 
sanly in that direction. If it occurs in a particular case, it is 
only because it accords with the purposes or interests of'those 
managing the scheme. 

He then went on to deplore the inefficiency of the 
present law,' which as interpreted by the courts did not 
reach the evil at all. Indeed, he declared it to be his 
opinion that, on account of the complexities of our 
political system, the federal government was powerless 
to control them in an effective manner. For this, he 
said, we must look to the states, and he expressed great 
confidence in the ability and willingness of the states to 
remedy such evils as might exist.“ 

In his first two years, President McKinley was oc- 
cupied so fully with matters of foreign policy that he did 
not undertake^ an inquiry into the industrial situation. 
So that it was not until his message of Dec. 5, 1899, that 
he called attention to the great increase in the number 
of industrial combinations, and stated that President 
Cleveland had regretted the failure of Congress to stop 
this evil. Mr. Cleveland, he went on to say, had trusted 
to the states to regulate and control these combinations, 
but, on account of the evident failure of this policy to 
accomplish the beneficial results hoped for, Mr. McKinley 
deemed it the duty of Congress to extend the present 
law, and recommended action to that effect. 

^ Quoted in full, cf. infra. 

® During President Cleveland's administration were instituted four 
bills in equity, two indictments, and two informations for contempt, 
under the Sherman Act. See The Sherman Antitrust Act, published 
by the Dept, of Justice, July i, 1912. 
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In his last message, of December, 1900, he merely re- 
peated his former recommendation, and added: '‘Re- 
straint upon such combinations as are injurious, and 
which are within federal jurisdiction, should be promptly 
applied by the Congress/’^ 

Mr. Joseph McKenna, the Attorney-General in 1897, 
simply mentioned “ a very important decision that of 
the United States v, Trans-Missouri Freight Association! 

His successor, Mr. Griggs, in his report of Nov. 30, 
1898, likewise only mentioned under his important de- 
cisions, that of the United States z/. Joint Traffic Asso- 
ciation. In the following year, 1899, after reviewing the 
recent decisions of the Supreme Court, he continued 
that he “occasionally^' received applications to bring 
suits. “Such actions can be maintained only when the 
offense comes within the scope of a federal statute." 
And in the course of his discussion, he added : 

“ In every instance, therefore, where resort is sought 
to federal jurisdiction against combinations in restraint 
of trade, the first question to be decided^ is, what kind 
of trade is affected?" This must be: interstate com- 
merce; not state commerce and not production or 
manufacture, “ but that composite transaction known as 
commerce, which involves the buying, selling and ex- 
change of commodities, and their transportation and 
delivery." 

There is no question of the right and power of every state 
to make and enforce laws in restraint of monopoly ; that is 
the normal and proper sphere of state autonomy ; while the 
United States, not having been formed as a government for 
the regulation of the internal affairs and businesses of the 

^During President McKinley's administration were instituted three 
bills in equity, under the Sherman Act. See The She'rman Anti-trust 
published by the Dept, of Justice, July I, 1912. 
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states, is limited in its authority to the reifulation of that kind 
of business described as commerce between the states and 
with foreig-n nations. 

In all instances the Department has been g-overned only by 
a sincere desire to enforce the law as it exists and to avoid 
subjecting the government to useless expense and the law 
officers of the government to humiliating defeat by bringing 
actions where there was a clear want of jurisdiction. 

* Consequently, whatever might be the evils of com- 
binations, 

All these things are done by virtue of 'the appropriate and 
constitutional authority of the several states under state law 
and except where they invade the territory of Congressional 
jurisdiction by interfering with interstate and international 
commerce in a direct manner, they are subject and sub- 
ordinate to the restraint and control of the individual states 
where they are carried on. 

And in his report of 1900, he undertook no further 
discussion of the act. 

In his first two messages, President Roosevelt con- 
fined himself to rather narrow limits. In his first mes- 
sage,, in December, 1901,^ after pointing out the great 
problem which was presented by the recent growth of 
consolidations, he said : 

The first essential in determining how to deal with the great 
industrial combinations is knowledge of the facts—publicity. 

. , . Publicity is the only sure remedy which we can now in- 
voke. What further remedies are needed in the way of gov- 
ernmental regulation, or taxation, can only be determined 
after publicity has been obtained, by process of law, and in 
the course of administration. The first requisite is knowledge. 


Congress, ist session. 
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full and complete — knowledge which may be made public to 
the world. 

And in his second message, in December, 1902, he 
reiterated this recommendation. ‘^The experience of tl^e 
past year has emphasized, in my opinion, the desirability 
of the steps I then proposed. . . . Publicity can do no 
harm to the honest corporation; and we need not be 
overtender about sparing the dishonest corporation.'’ 

In the next year, December, 1903,^ President Roose- 
velt congratulated Congress on its achievements in 
creating the Bureau of Corporations, and on passing the 
expediting act. 

The scope of the Department’s duty and authority embraces 
the commercial and industrial interests of the nation. It is 
not designed to restrict or control the fullest liberty of legiti- 
mate business action, but to secure exact and authentic infor- 
mation which will aid the Executive in enforcing existing 
laws, and which will enable the Congress to enact additional 
legislation, if any should be found necessary, in order to pre- 
vent the few from obtaining privileges at the expense of 

diminished opportunities for the many. 

, 

Then, coming to the Bureau of Corporations, he said: 
‘^Publicity in corporate affairs will tend to do away with 
ignorance, and will afford facts upon which intelligent 
action may be taken.” And further: ‘‘The purpose of 
this Bureau is not to embarass or assail legitimate busi- 
ness, but to aid in bringing about a better industrial 
condition.” And in this connection, he remarked: 

The legislation was moderate. It was characterized through- 
out by the idea that we were not attacking corporations, but 
endeavoring to provide for doing away with any evil in them ; 
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that we drew the line agfainst misconduct, not agfainst wealth ; 
gfladly recog'nizing the great good done by the capitalist who 
alone, or in conjunction with his fellows, does his work along 
proper and legitimate lines. The purpose of the legislation 
. . was to favor such a man when he does well, and to super- 

vise his action only to prevent him from doing ill. PuHicity 
can do no harm to' the honest corporation. 

Turning to a discussion of the general policy of the 
government on capital and labor, he said : 

The consistent policy of the national government, so far as it 
has the power, is to hold in check the unscrupulous man, 
whether employer or employee ; but to refuse to weaken incfi- 
vidual initiative or to hamper or cramp the industrial devel- 
opment of the country. We recognize that this is an era of 
federation and combination, in which great capitalistic cor- 
porations and labor unions have become factors of tremendous 
importance in all industrial centers. 

And reiterating that the government would pay atten- 
tion only to oiie fact — ‘'the question whether or not the 
conduct of the individual or aggregate of individuals is 
in accordance with the law of the land,^’ he concluded, 
“we^have cause as a nation to be thankful for the steps 
that, have been so successfully taken to put these prin- 
ciples into effect/' Throughout this veritable paean of 
victory, Mr. Roosevelt appeared to consider that the 
trust question was, for the time being at least, well in 
hand. Any further slight changes, he thought, would 
be easily put through. The whole tone of the message 
indicates that at this time, Mr. Roosevelt considered the 
trust problem virtually, if not completely, settled. 

In his annual reports, Attorney-General Knox made 
no mention of the trust question during these years, 
other than, in 1903, to suggest that the appropriation of 
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$500,000 ^ which had been made to enforce the anti-trust 
law, should be divided up for other purposes, such as 
the public land, postal, and naturalization frauds.* On 
January 3, 1903, at the request ^ of Senator Hoar, he 
embodied his views in a letter which was published as*a 
Senate document. 

In this letter he first described the cases decided by 
the courts and those at that time pending. And then 
he turned to suggestions of further legislation. For this 
purpose he assumed that the end desired was that '' com- 
binations of capital should be regulated and not de- 
stroyed, and that measures should be taken to correct 
the tendency toward monopolization of the industrial 
business of the country,’' and that beyond this point 
regulation was to be avoided. Monopoly, he believed, 
was' impossible without unfair, discriminatory practices ; 
and the advantages of small, personally-conducted busi- 
nesses were such as to prevent the growth of large ones 
without such practices. The first step, accordingly, was 
the assurance of equal rights and opportunities to all 
industries by preventing discriminations, either in the 
form of rebates by carriers or low prices in particular 
localities for the purpose of destroying competition^# 

At present, he explained, the punishable offenses of 
shippers were confined to two classes. First, where the 
shipper had solicited or participated in instances of unjust 
discrimination, in which case rivals must be proven to 
be paying a higher rate; but often rivals had long ago 
been crushed out by this practice and no longer existed. 
Second, the cases of fraud perpetrated by the shipper, as 

^Appropriation Act of Feb. 25, 1903 {32 Siai^^ 854, 903). 

Annual Reports of the Attorney-General^ 1501, 1902, 1903. 

^Sen, Doc,, no. 73, 57th Congr., 2nd sess. 
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false representation of the contents of a package. It had 
been decided that the penalty for charging more or less 
than the published rate did not apply to an incorporated 
company. Only the individual who allowed the rate 
could be punished, and he obtained immunity by testify- 
ing to the fact;" moreover, the law did not punish the 
beneficiary of the unlawful rebate. These facts pointed 
to a necessary correction of the law. 

- The act should also be made to include those busi- 
nesses which manufactured wholly within a state, but 
whose products entered into interstate commerce, so as 
to prevent their ability to receive rebates from carriers 
and their practice of selling commodities below the gen- 
eral price in certain localities with a view to destroying 
competition. In addition, a comprehensive plan to en- 
force the publicity of all the facts and practices of those 
concerns engaged in interstate commerce should be 
framed. And lastly, a commission should be created in 
order to carry out the Sherman act ; this should have 
large powers of investigation, such as access to books 
and the ability to compel testimony. 

While these proposals, the Attorney-General con- 
cluded, did not offer a complete scheme of governmental 
regulation, still without some such amendments the law 
would continue to be inadequate. 

President Roosevelt’s next message, in December, 
1904,* gave some hint that the whole question was still 
unsettled, although no definite constructive policy was 
proposed. At this time, he definitely declared the scope 
of the problem to be of national importance: "'It is an 
absurdity to expect to eliminate the abuses in great cor- 
porations by State action. ... The national government 


^ 58th Congress, 3rd session. 
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alone can deal adequately with these great corporations/' 
And he further showed his appreciation of the magnitude 
of the whole problem. 

They Jthe American people] are acting in no spirit of hos- 
tility to wealth, either individual or corporate. They are not 
against the rich man any more than against the poor man. . . 
Great corporations are necessary, and only men of great and 
singular mental power can manage such corporations success- 
fully, and such men must have great rewards. But these cor- 
porations should be managed with due regard to the interest 
of the public as a whole. Where this can be done under the 
present laws, it must be done. Where these laws come short, 
others should be enacted to supplement them. 

And he concluded, that a growth of a proper senti- 
ment was the real solution for the evils complained of. 
^'More important than any legislation is the gradual 
growth of a feeling of responsibility and forbearance 
among capitalists and wage workers alike ... in their 
relations to their fellows who with them^ make up the 
body politic."" 

In the annual message of 1905/ after commenting on 
the continuance of great prosperity in the country Mr. 
Roosevelt pointed out that the country was so closely 
related that it must feel any depression as a whole. And 
then he continued : 

Yet, it is also true that where there is no governmental re- 
straint or supervision some of the exceptional men use their 
energies not in ways that are for the common good, but in 
ways which tell against this common good. 

^In this year Attorney- General Moody did not mention the subject 
of trusts, except to describe the recently decided Northern Securities 
case. 

® 59th Congress, ist session. 
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The fortunes amassed throug-h corporate organization are 
now so large, and vest such power in those that wield them, 
as to make it a matter of necessity to give to the sovereign — 
that is, to the government which represents the people as a 
whole — some effective power of supervision over their cor- 
porate use. 

. In order to insure a healthy social and industrial life, every 
corporation should be held responsible by, and be accountable 
to some sovereign strong enough to control its conduct. I 
am in no sense hostile to corporations. This is an age of 
combination, and any effort to prevent all combination will 
be not only useless, but in the end vicious, because of the 
contempt for law which the failure to enforce law inevitably 
produces. 

The makers of our national constitution provided especially 
that the regulation of interstate commerce should come within 
the sphere of the general government. The arguments in 
favor of their taking this stand were even then overwhelming. 
But they are far stronger to-day, in view of the enormous de- 
velopment of great business agencies, usually corporate in 
form. Experi&ce has shown conclusively that it is useless 
to try to get any adequate regulation and supervision of these 
great corporations by state action. Such regulation and 
supervision can only be effectively exercised by a sovereign 
whose jurisdiction is co-extensive with the field of work of 
the corporations — that is, by the national government. 

And he regretted that the Sherman law was of a 
negative, rather than affirmative character. ''It is gen- 
erally useless to try to prohibit all restraint on competi- 
tion, whether this restraint be reasonable or unreason- 
able ; and where it is not useless it is generally hurtful.’' 
Then he pointed out the inadequacy of regulation by 
means of law suits, and advocated a commission with 
proper powers of regulation and supervision.'' The 

^ Event's have shown that it is not possible adequately to secure the 

; , , ■ '' 
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greatest abuse, he insisted, was overcapitalization — the 
demoralizing influence whereof he dwelt on at length. 

The above argument thus led him to the conclusion 
that Until the national government obtains, in some 
mann^er which the wisdom of the Congress may suggest, 
proper control over the big corporations engaged in 
interstate commerce, — that is over the great majority of 
the big corporations — it will be impossible to deal ade- 
quately with these evils.” 

In his annual report of 1905," Mr. Moody, the At- 
torney-General, gave an interesting sidelight on his 
policy. 

Numerous alleged violations of the Sherman act have under- 
gone careful examination by the Department. In some cases, 
after full examination, the Department has declined to take 
action, and in other cases the investigation is still in progress. 
Several cases are in such a state of completion that action in 
the near future is likely to be taken. 

a 

Later in the session, in transmitting a letter from the 
Attorney-General describing the suit against the “Beef 

enforcement of any law of this kind by incessant appeal to the courts. 
The Department of Justice has for the last four years devoted more 
attention to the enforcement of the anti-trust legislation than to any- 
thing else. Much has been accomplished; particularly marked has 
been the moral effect of the prosecutions; but it is increasingly evident 
that there will be a very insufficient beneficial result in the way of eco- 
nomic change. The successful prosecution of one device to evade the 
law immediately develops another device to accomplish the same purpose. 

‘‘What is needed is not sweeping prohibition of every arrangement, 
good or bad, which may tend to restrict competition, but such adequate 
supervision and regulation as will prevent any restriction of competi- 
tion from being to the detriment of the public— -as well as such super- 
vision and regulation as will prevent other abuses in no way connected 
with restriction of competition.'^ 

^Dec. I, 1905, 59th Congr., ist sess. 
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Packers/’^ President Roosevelt pointed out the absurd- 
ity of the decision which gave immunity to everybody 
called to testify before the Bureau of Corporations, from 
all acts which he or his corporation had committed, and 
demanded legislation to remedy this condition. 

Mr. Moody, in this letter, made two suggestions : 
first, that the government be given the right of appeal 
in criminal cases, and second, that the immunity thus 
granted to persons whose corporations happened to have 
been examined by the Bureau of Corporations, be re- 
removed. 

In a short message accompanying the Bureau of Cor- 
porations’ report on the oil industry,® Mr. Roosevelt 
pointed out the great evils of discriminating rates. And 
he denied that individual initiative would be harmed by 
government supervision. '‘ On the contrary, the proper 
play for individual initiative can only be secured by such 
governmental supervision as will curb those monopolies 
which crush out all individual initiative.'^ And then he 
again recommended a commission to administer the law. 

His next message^ was largely a repetition of his last. 
In forceful language, he pointed out the necessities of 
the ’situation. 

In some method, whether by a national license law or in 
other fashion, we must exercise, and that at an early date, a 
far more complete control than at present over these great 
corporations — a control that will among other things prevent 
the evils of excessive over-capitalization, and that will com- 
pel the disclosure by each big corporation of its stockholders 
and of its properties and business, whether owned directly or 


^LI. jR. Doc., no. 706, 59th Congr., ist sess., Apr. 18, 1906. 
^ Sen. Doc., no. 428, Sgth Gongr., ist sess.. May 4, 1906. 
®S9th Congr., 2nd sess., Dec. 4, 1906. 
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through subsidiary or affiliated corporations. This will tend 
to put a stop to the securing of inordinate profits by favored 
individuals at the expense whether of the general public, the 
stockholders, or the wage workers. Our effort should be iK)t 
so much to prevent consolidation as such, but so to supervise 
and control it as to see that it results in no harm to the people. 

And he insisted that this was not socialism, but an 
antidote which would prevent socialism. The plan 
should not stifle, but encourage individual initiative and 
energy. ‘‘We hold that the government should not 
conduct the business of the nation, but that it should 
exercise such supervision as will insure its being con- 
ducted in the interest of the nation. Our aim is, so far 
as may be, to secure, for all decent, hardworking men, 
equality of opportunity and equality of burden.^’ 

Attorney-General Moody, at this time, also discussed 
the act at length." And he criticised it in three important 
aspects. First, the exact meaning of “ restraints,’' 
“ monopolization ” and “interstate commerce” had not 
yet been decided. Second, “one main purpose of the 
law that competition shall not by agreements be sup- 
prest, runs counter to the tendencies of modern -,busi“ 
ness.” Third, he complained of the insufficient means 
for carrying on investigations. 

Four things, however, were clear: First, that the law 
was constitutional; second, that combinations of manu- 
facturers incidentally restraining trade were not included 
under the act ; third, that combinations of manufacturers 
fixing prices and suppressing competition were within 
the prohibitions of the act; and fourth, that combina- 
tions of competing railroads by which rates and fares 
were fixed, were forbidden by the act although rates 
were reasonable. 


^Annual Report, Dec. i, 1906. 
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And in the course of litigation, it had further been 
established: (i) That the suppression of competition by 
means of a holding corporation was a violation of the 
act, even though the acquisition by itself were lawful. 
(2) That manufai:turers purchasing raw material 'from 
various states and territories, and after manufacturing, 
selling their products throughout the country, were 
engaged in interstate commerce. (3) That state cor- 
porations were subordinate to the rules of Congress; 
and that they had no constitutional privilege to refuse 
to show their books. 

An interesting sidelight on the policy of the adminis- 
tration at this time,^ is afforded by a letter from Mr. 
Herbert Knox Smith, head of the Bureau of Corpora- 
tions, while the question of instituting a suit against the 
International Harvester Company was under considera- 
tion. The President had put the matter in the hands of 
the Attorney-General and Mr. Smith, with instructions 
that they conrfer with Mr. Perkins, representing the 
Harvester Company. Mr. Smith reported adversely to 
the proposed suit. Mr. Perkins had claimed that the 
company had followed the policy of publicity maintained 
by the Administration, had done nothing, so far as it 
was aware, in violation of the law, had offered complete 
access to its books, and had urged an investigation. 
This investigation was now taking place under the direc- 
tion of the Bureau. Mr. Smith concurred in this atti- 
tude, especially because all the complaints against the 
company had been traced to two sources : trade papers 
deprived of advertising, and the general feeling against 
all combinations. 

^This letter was only published at a later date. Sen, Doc.^ no. 604, 
62nd Congr., 2nd sess. 
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And he concluded : 

This case raises the question included in what the President 
has called g-ood and bad trusts ; ” the question whether ipere 
corpbination, as such, shall be prohibited; whether the gov- 
ernment is going to try to forbid all combinations regardless 
of their methods or ends, or whether, on the other hand, it is 
going to pursue the policy, frequently stated by the President, 
of regulation and control rather than of prohibition. 

The abandonment of this case indicates the Adminis- 
tration policy that reasonable combinations should be 
T)ermitted, and that only unreasonable ones should be 
disturbed. 

Mr. Roosevelt's messages were all marked by novel 
and energetic language. By now, however, he had little 
to add to the constructive program which he had been 
advocating. In his 1907 message" he again urged the 
national character of the trust problem and the necessity 
of combination in modern industrial life« The following 
extracts from his long recommendations will suffice to 
indicate his policy at this time : 

The anti-trust law should not be repealed ; but it should be 
made both more efficient and more in harmony with actual 
conditions. It should be so amended as to forbid only the 
kind of combination which does harm to the general public, 
such amendment to be accompanied by, or to be an incident 
of, a grant of supervisory power to the government over these 
big concerns engaged in interstate business. This should be 
accompanied by provision for the compulsory publication of 
accounts and the subjection of books and papers to the in- 
spection of the government officials. 

Among the points to be aimed at should be the prohibition 
of unhealthy competition, such as by rendering service at an 


60th Congr., 1st sess. 
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actual loss for the purpose of crushing; out competition, the 
prevention of inflation of capital, and the prohibition of a cor- 
poration’s making- exclusive trade with itself a condition of 
having any trade with itself. Reasonable agreements be- 
tween, or combinations of, corporations should be permitted, 
provided they are first submitted to and approved by some 
appropriate government body. 

The Congress has the power to charter corporations to en- 
gage in interstate and fordgn commerce, and a general law 
can be enacted under the provisions of which existing cor- 
porations could take out federal charters and new federal cor- 
porations could be created. An essential provision of such a 
law should be a method of predetermining by some federal 
board or commission whether the applicant for a federal 
charter was an association or combination within the restric- 
tions of the federal law. 

Attorney-General Bonaparte at this time" outlined his 
policy in an interesting manner : 

The policy of the Department in this field of its activity has 
been to investigate very carefully all complaints or informa- 
tion brought to its attention respecting alleged offenses under 
the statutes in question, and to set on foot proceedings, either 
civil or criminal, only when fully satisfied not merely that the 
laws had been violated, but that sufficient proof of such vio- 
lations could be obtained to justify a reasonable hope of suc- 
cess in the prosecution, and that the public interests demanded 
action on its part for the proper vindication of the law. 

And remarking on the ineffectiveness of an injunction 
owing to the delay, expense and trouble involved in fur- 
nishing legal proof of well-known facts, he recommended 
“the enactment of a statute which, in such civil cases, 
will give the process of the courts engaged in trying 

^ Annual Report, Dec. 2, 1907. 
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them the same scope in securing attendance of witnesses 
as is permitted by existing law with regard to process in 
criminal cases for similar purposes/' He refrained, how- 
ever, from suggesting any changes in the substance'of 
the act. 

And again, in a special message on March 25th, 1908, 
Mr. Roosevelt repeated his opinion of the immediate 
necessity of amending the Sherman law."' He especially 
recommended the filing of all contracts with the Bureau 
of Corporations, and the approval by the Interstate 
Commerce Commission of all new railway securities. 

*In his last annual message, in 1908, "" Mr. Roosevelt 
declared that he could only repeat what he had already 
recommended. And then he continued : 

We who believe in the movement of asserting and exercising 
a genuine control in the public interest over these great cor- 
porations have to contend against two sorts of enemies, who, 
though nominally opposed to one another, ar^ really allies in 
preventing a proper solution of the problem. There are first, 
the big corporation men, and the extreme individualists 
among business men, who genuinely believe in unregulated 
business — that is, in the reign of plutocracy; and seconfi, the 
men who, being blind to the economic movements of the day, 
believe in a movement of repression rather than of regulation 
of corporations, and who denounce the power of the railroads 
and the exercise of the federal power which alone can really 
control the railroads. 

In conclusion he urged that there should be regula- 
tion by the national government, of the great interstate 
corporations, including a simple method of account-keep- 

^ Sen. Doc., no. 406, 60th Congr., ist sess. 
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ing, publicity, supervision of the issue of securities, abo- 
lition of rebates and of special privileges/’"' 

Attorney-General Bonaparte simply announced that 
the same policy as before was being pursued/ And 
while he refrained from any suggestions, still ‘Gt seems 
appropriate to advise the Congress that serious obstacles 
have been encountered in their effective enforcement 
which can be, and in my opinion may be, with advantage 
readily removed by further legislation/’ 

President Taft embodied his views and recommenda- 
tions in regard to trusts in a special message, which he 
sent to Congress on January ytli, 1910/ In this care- 
fully and clearly-expressed document the President first 
explained the moving causes of combinations. Of these 
he found three: the possibility of great economies, the 
reduction of excessive competition by a union of com- 
petitors, and the possibility of securing a monopoly and 
completely controlling prices or rates. 

Turning to tjie construction of the Sherman act, Mr. 
Taft came to several interesting conclusions. 

First, ''We must infer that the evil aimed at was not 
the mere bigness of the enterprise, but it was the aggre- 
gation of capital and plants, with the expressed or im- 
plied intent to restrain interstate or foreign trade, or to 
monopolize it in whole or in part.” 

Second, a combination which only incidentally, and not 
inevitably or directly, restrained trade, did not fall within 
the act. 

^ During President Roosevelt's administration were instituted eighteen 
bills in equity, twenty- five indictments, and one forfeiture proceeding, 
under the Sherman Act. See The Sherman Anti-irmt Act, published 
by the Dept, of Justice, July i, 1912. 

Annual Report, Dec. 18, igo8. 

R. Doc., no. 484, 6ist Congr., 2nd sess. 
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And lastly he emphasized that the act '"was not to 
interfere with a great volume of capital which, concen- 
trated under one organization, reduced the cost of pro- 
duction and made its profit thereby, and took no advan- 
tage of its size by methods akin to stifle competitibn 
with* it/’ 

He twice referred to the word reasonable/’ First, 
saying that, while the Supreme Court had declined to read 
this word into the statute, still its distinction between 
direct and indirect restraints accomplished the same pur- 
pose of excluding from prohibition those many minor 
ajid reasonable contracts which were not intended to be 
included. Later, recurring to this phase of the question, 
that the decision whether a combination was reasonable 
or not should be left to the courts, he said : 

I venture to think that this is to put into the hands of the 
court a power impossible to exercise on any consistent prin- 
ciple which will insure the uniformity of decision essential to 
just judgment. It is to thrust upon the couijts a burden that 
they have no precedents to enable them to carry, and to give 
them a power approaching the arbitrary, the abuse of which 
might involve our whole judicial system in disaster. 

And then he turned to his recommendation— federal 
incorporation for all industries doing interstate business. 
Such corporations would then come under the regula- 
tion of the government ; their issues of securities would 
be supervised; they would make reports at regular inter- 
vals; they would be prevented from holding stock in 
other companies without permission. A law embodying 
these views was presented to the appropriate committees 
by the Attorney- General. 

In his annual message of December 6th, igio,^ Mr. 
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Taft shortly renewed his recommendation of national 
incorporation. He then referred to the recently pub- 
lished report of the Bureau of Corporations on the 
lumber industry, endorsing its conclusion that this 
industry was combined in so few hands that it mjght 
easily lead to a combination. And he ended with the 
words : 

I do not now recommend any amendment to the anti-trust 
law. In other words, it seems to me that the existing legis- 
lation with reference to the regulation of corporations and the 
restraint of their business has reached a point where we can 
stop for a while and witness the effect of the vigorous execu- 
tion of the laws on the statute books in restraining the abuses 
which certainly did exist and which roused the public to de- 
mand reform. 

Attorney-General Wickersham, in his two reports of 
1909 and 1910, shortly announced that he was continuing 
the policy of his predecessor towards combinations. 

On April 30, *1909, Mr. Wickersham in a public speech 
admitted that the law was not entirely definite.^ 

But certain of the principles underlying that law are assuredly 
now understood, and any attempt at this time, with the pres- 
ent construction of that law agreed upon by all the higher 
courts, to combine in the form of a trust or otherwise, with 
the obvious intention of restraining commerce among the 
states or of creating a monopoly of an important part of that 
commerce, would evidence such deliberate intention to break 
the law as to justify and compel the government to use all or 
any of the remedies given by law adequate to prevent the ac- 
complishment of such purpose and to punish the attempt. 

In answer to an inquiry from the Senate why the suit 
^ Cmgr. Rec., 6istCongr., istsess., p. 1935. 
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instituted against the New York, New Haven and Hart- 
ford Railroad had been discontinued, Mr. Wickersham 
made an interesting statement/ which can only be ex- 
plained as a resuscitation of the discarded policy of state 
control over corporations. He explained that the state 
of Massachusetts had recently enacted a statute authoriz- 
ing the consolidation of the Boston and Maine Railroad,, 
and the New York, New Haven and Hartford Railroad 
and then said: 

In view of the fact that the suit of the United States now 
pending against the New York, New Haven and Hartford 
ancf the Boston and Maine Railroad Companies for a viola- 
tion of the anti-trust act rests almost entirely upon a claim 
that these companies had already consolidated by means of 
stock ownership, and since the community most directly 
affected is the State of Massachusetts, whose laws now ex- 
pressly authorize such consolidation, the Attorney- General 
has determined to dismiss the government's action. 

In a speech on June 21, 1911, shortly aft^r the Stand- 
ard Oil and Tobacco decisions,^ President Taft said: “I 
believe those decisions have done and will continue to 
do great good to all the business of the country, and 
that they have laid down a line of distinction which it is 
not difficult for honest and intelligent business men to 
follow.'' 

And in his annual message of December 5, 1911,^ he 
referred to the Standard Oil and Tobacco decisions as 
epoch-making. 

These decisions suggest the need and wisdom of additional or 
supplemental legislation to make it easier for the entire busi- 

'^Sen. Doc., no. 116, 6ist Congr., ist sess. 

^Congr. Dec., 62nd Congr., ist sess., p. 4188. 
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ness community to square with the rule of action and legfaHty 
thus finally established and to preserve the benefit, freedom, 
and spur of reasonable competition without loss of real effi- 
ciency or progfress. 

Then he undertook to defend them. The intei;preta*- 
tion of reasonableness, he asserted, was the test of the 
.common law, where it was well understood. Discussing 
the objections made regarding the large size of the 
cbmpanies into which the Tobacco Trust was dissolved, 
he said : 

This contention results from a misunderstanding of the anti- 
trust law and its purpose. It is not intended thereby to pre- 
vent the accumulation of large capital in business enterprises 
in which such a combination can secure reduced cost of pro- 
duction, sale and distribution. It is directed against such an 
aggregation of capital only when its purpose is that of stifling 
competition, enhancing or controlling prices and establishing 
a monopoly. 

Then he enlarged upon the efifectiveness of the statute, 
pointing out that now that it was recognized, there was a 
demand for its repeal, on the ground of its obstructing 
ecoiaomy, and he reiterated: '‘In the recent decisions 
the Supreme Court makes clear that there is nothing 
in the statute which condemns combinations of capital 
or mere bigness of plant organized to secure economy 
in production and reduction of cost . , . mere size is no 
sin against the law.’' 

He also answered the charge of indefiniteness, saying 
that men knew what they were doing when they sup- 
pressed competition. Further he wanted described by 
law, and forbidden : 

The attempt and purpose to suppress a competitor by under- 
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selling- him at a price so unprofitable as to drive him out of 
business or the making: of exclusive contracts with customers 
under which they are required to give up association with 
other manufacturers and numerous kindred methods for stif- 
ling competition, 

And then he repeated his message of Jan. 7, 1910, 
recommending federal incorporation. This, he con- 
cluded, should be administered by a commission to sup- 
plement the courts." 

In his annual report of December, 1911, Attorney- 
General Wickersham merely outlined his policy in regard 
to the dissolution of combinations. 

It was my conviction that it was the proper concern of the 
law officers of the government to see to it that, in the new 
conditions to be formed, no one company should have such a 
large amount of the business of the country in any particular 
line dealt in as to threaten or accomplish monopoly. 

And in his last report of December, 1912, he expressed 
his conviction of the excellence of the statute in its 
present form. 

The federal courts are exercising in equity suits under the 
Sherman law a power to restrain which is co-extensive with 
the evils against which it was enacted, and it has been the 
effort of the department to bring before the court for the ap- 
plication of this rule all combinations in violation of law 
which have been brought to its notice. 

An examination of these decrees will also show that the 
courts have found no difficulty in applying the terms of the 
law to meet and enjoin the continuance of any form of unfair 
competition which has resulted in imposing an undue restraint 
upon interstate commerce, or which makes for monopoly. 

^ Mr. Taft does not seem to have mentioned the trust question in any 
message during the last session of this Congress. 
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I am strongly of the opinion that the advocacy of amend- 
ments of the law which shall particularize different acts as 
constituting unlawful restraints of trade or attempts at mo- 
nopoly, has its origin, not so much with those who desire the 
enforcement of the law, as with those who are anxious to 
secure a safe meaps of its evasion. An enumeration by statute 
of the different practices which, in and of themselves, without 
'regard to the circumstances of particular cases, should be de- 
clared illegal, will either go too far or not far enough/ 

^During President Taft's administration were instituted forty- six bills 
in equity, forty-three indictments, and one contempt proceeding, under 
the Sherman Act. See The Sherman Anti-trust Act, published the 
Dept, of Justice, July i, 1912, with supplements bringing it to date. 



CHAPTER IV 


The Decisions of the Supreme*Court 

The decisions of the Supreme Court constitute by far 
the largest element in the determination of the policy of’ 
the government. The interpretation and application of 
the anti-trust act through this tribunal have undergone 
many changes since its passage in 1890. New social con- 
ditions have required altered policies, and these find their 
reflection in the decisions of the Court. This chapter 
will consist of a description of all the cases decided by 
the Supreme Court, compressed into as little space as 
possible, consistent with their complete understanding. 
They have been conveniently collected in four volumes, 
under the title of Federal Anti-Trust Decisions ^ 1890- 
1912, by Mr. James A. Finch and Mr. John L. Lott. 
References are given to these volumes, as well as to the 
United States Reports. 

United States v. E, C Knight Col 

This was a bill brought by the government against the 
E. C. Knight Company and others, alleging that the 
American Sugar Refining Company had bought this 
and three other independent Philadelphia refineries in 
order to obtain complete control of the price of sugar 
in the United States. On the ground that this was con- 
trary to the Sherman act, the bill prayed that these agree- 
ments be declared void, and that an injunction issue re- 
straining performance of these contracts and any other 
violations of the law of 1890 by the defendants. 

Fed. Anti-Trust Decisions^ vol. i, p. 379; Jan. 21, 1895; 156 U. S. i. 
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Chief Justice Fuller rendered the decision for the 
. Supreme Court. He immediately turned to a definition 
of monopoly.' After explaining the definition of the gov- 
’^ernment, that it ‘‘ applied to all cases in which one per- 
son sells alone the whole of any kind of marketable thing, ’’ 
and included all contracts whereby this was brought 
about, he declared that, ‘‘ the monopoly and restraint 
. denounced by the act are the monopoly and restraint of 
interstate or international trade or commerce, while the 
conclusion to be assumed on this record is that the result 
of the transaction complained of was the creation of 'a 
monopoly in the manufacture of a necessary of life.”"* 

He rejected all ultimate or possible results of com- 
binations, saying he had nothing to do with political 
economy or theories concerning the potential restraints 
of competition or monopoly, and declaring that “the 
fundamental question is, whether, conceding that the 
existence of a monopoly in manufacture is established 
by the evidence, that monopoly can be directly sup- 
pressed under the act of Congress in the mode attempted 
by this bill.'' 

Moreover, he said that the power of Congress was to 
regulate interstate commerce; the power of states was 
to suppress monopoly. He then rejected the proposi- 
tion that “the general government in the exercise of the 
power to regulate commerce may repress such monopoly 
directly and set aside the instruments which have created 

Hustice Harlan dissented from the opinion of the court, on the 
ground that a combination which suppressed competition in the manu- 
facture of an article, thereby constituted a restraint of trade. That re- 
straint, he held, was of interstate trade, even though the article were sold 
in the same state, because it deprived citizens of other states of the ability 
to purchase sugar within that state under competitive conditions. 

*156 U. S. 10. 
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it/5 saying that the result on interstate commerce was 
‘‘a secondary and not the primary sense/' and holding 
that this power might only repress monopoly whenever 
that comes within the rules by which commerce is gov- 
erned or whenever the transaction is itself a monopoly 
of commerce." 

He then quoted from Justice Lamar’s opinion"^ that 
‘‘no distinction is more popular to the common mind or. 
more clearly expressed in economic or political litera- 
ture, than that between manufacturing and commerce. 
Matmfacture is transformation — the fashioning of raw 
materials into a change of form for use. . . . The buying* 
and selling and the transportation incidental thereto 
constitute commerce." 

He further made clear the difference between direct 
and indirect effects on interstate commerce, holding that 
the raising of prices or wages would affect commerce 
only indirectly, however inevitably, and would not 
“necessarily determine the object of the contract, com- 
bination or conspiracy." 

He next accepted the proposition that even a tendency 
to monopoly was sufficient to permit its condemnation, 
but qualified this, evidently trusting to the states to 
regulate this class of monopolies. “ Slight reflection 
will show that if the national power extends to all con- 
tracts and combinations in manufacturing, agriculture, 
mining and other productive industries, whose ultimate 
result may affect external commerce, comparatively little 
of business operations and affairs would be left for state 
control." 

Having in this manner shown the limits of the act, he 
then turned to its exact meaning and definition. 


^ 156 U. S. 14. 
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It was in the light of well settled principles that the act of 
July 2, 1890, was framed* Congress did not attempt thereby 
to assert the power to deal with monopoly directly as such j 
jpr to limit and restrict the rights of corporations created by 
the states or the citizens of the states in the acquisition, con- 
trol or dispositioh of property ; or to regulate or prescribe the 
-price or prices at which such property or the products thereof 
should be sold ; or to make criminal the acts of persons in the 
•acquisition and control of property which the states of their 
residence or creation sanctioned or permitted.^ . . . What the 
law struck at, was combinations, contracts, and conspiracies 
to monopolize trade and commerce among the several st^te^ 
or with foreign nations/ 

Under this definition, he declared that since the object 
of the purchase of the Philadelphia refineries was purely 
a matter of manufacturing sugar, it bore no direct rela- 
tion to interstate commerce, and that an attempted or 
even successful monopoly of manufacture was not an at- 
tempt to monopolize commerce, '' even though, in order 
to dispose of the product, the instrumentality of com- 
merce was necessarily invoked.” 

In re Debsl^ 

Speaking for a unanimous court, Mr. Justice Brewer 
affirmed in this case the decision of the circuit court in 
its claim to jurisdiction by injunction over cases of ob- 
struction to interstate commerce, and its power to in- 
quire into the carrying-out of its order, including the 
power to punish for contempt if it found that this had 
been disregarded. 

While the Supreme Court rested its affirmation on the 
general grounds of power of government, it concluded 

^156 U. S. 16. 2 156 U. S, 17. 

^Fed. AntUTrust Decisions, vol. i, p. 565; May 27, 1893; 158 U. S. 

564- 
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with the following sentence, to show its appreciation of 
the reasoning of the circuit court : 

We enter into no examination of the act of July 2, 1890, 
C. 64^, 26 Stat., 209, upon which the circuit court relied 
mainly to sustain its jurisdiction. It must not be understood 
from this that we dissent from the conclusions of that court iii 
reference to the scope of the act, but rather that we prefer to 
rest our judgment on the broader ground which has been dis.- 
cussed in this opinion, believing it of importance that the 
principles underlying it should be fully stated and affirmed.^ 

Since, by implication, the Supreme Court accepted the 
reasoning of the circuit court on this matter so far as it 
applied to the Sherman act, it becomes of interest to 
examine into the details of that decision. 

United States v. Debs et al. {Circuit Court of Illinois) 

Debs and other officers of the American Railroad 
Union ordered and managed a strike of railroad em- 
ployees directly against the Pullman Car Company, but 
involving twenty-two railroads, the result of which was 
the stoppage by forcible means of all movements, includ- 
ing the United States mails. An injunction was issued 
ordering them to desist from specified acts, after which 
it was alleged that the injunction had been disobeyed. 

The decision of the circuit court rested on the ques- 
tions whether that court had jurisdiction, which was 
answered in the affirmative; whether railroads came 
under the embracing clause of interstate commerce, 
which the court considered probable, but having no 
precedent, decided it safer to rely for their power on the 
act of July 2, 1890. 

^i58 U. S. 600. 

^ Fed, Anti-Trust Decisions y vol. i, p. 322; Dec. 14, 1894; 64 Fed. 724. 
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Under this act the court held it had the power to 
grant an injunction. It thereupon entered into an elab- 
orate discussion of the scope of the statute. Going back 
to the discussion in Congress prior to the passage of the 
act, it found that a proviso to the effect that the act 
should not be construed to apply '‘to any arrangements, 
kgreements or combinations made between laborers with 
a view of lessening hours of labor or of increasing their 
wages’" was rejected, and that the true construction of 
the act was not only not undertaken by Congress, but 
was specifically left to the courts.'' 

Applying themselves to the task of discovering the 
extent of the prohibition, the court found that “ combi- 
nations are condemned not only when they take the form 
of trusts, but in whatever form found if they be in 
restraint of trade,” and further, “ Construed literally, the 
terms used in the body of this act forbid all contracts or 
combinations in restraint of trade or commerce; but 
that construction is controlled by the title, which shows 
that only unlawful restraints were intended.”"* “The 
court found no reason for limiting the word ‘unlawful,’ 
but held that a conspiracy is in itself unlawful.” “ A 
contract, combination or conspiracy in restraint of trade 
is therefore a contract in combination or conspiracy to 
restrain or injure trade.” 

They then decided that commerce had a broader 
meaning than trade — including “ all instrumentalities and 
subjects of transportation among the states” and that it 
was in this sense that Congress employed the word in 
1890. 

'^Congressional Record, vol. xxi, pt. 5, p. 4089. ‘‘ Now, just what 

contracts, what combinations in the form of trusts or what conspiracies 
will be in restraint of trade or commerce mentioned in the bill, will not 
be known until the courts have construed and interpreted this provision. 

*64 Fed. 747 et seq. 
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They next took issue with the decision of Judge Put- 
nam in the case of United States v. Pattersoiij for find- 
ing that the act covered only contracts, combinations or 
conspiracies intended to engross or monopolize the^ 
market,’’ as being too narrow in scope. And they 
asked, Why should it not be construeci to embrace all 
conspiracies which shall be contrived with intent, or of ' 
which the necessary or probable effect shall be to re- 
strain, hinder, interrupt or destroy interstate com- 
merce?” " 

^ Having thus stated the question and their opinion, the 
court held that since certain workmen had attempted to 
force the railroads to stop the use of Pullman sleepers, 
they could not do that which was forbidden to capitalists, 
and that therefore, under the act of 1890 the court had 
jurisdiction in this case. 

United States v. Titans- Missouri Freight Associations 

Complaint was brought by the district attorney of 
Kansas, against the association, which comprised the 
Atchison and seventeen other railroads, on the ground 
that these roads had entered into an agreement whereby 
rates were arbitrarily fixed, and the people of that terri- 
tory were robbed of the benefits which they might have 
expected from free competition. This agreement went 
into effect April i, 1889, and continued despite the act 
of July 2, 1890, being unlawful thereafter as in restraint 
of trade. The bill prayed that the association be dis- 
solved and that the members be prohibited from further 
agreement. 

To these allegations, the railroad companies entered a 

^64 Fed. 752. 

Fed, Anti-Trust Decisions, vol. i, p. 648; Mch. 22, 1897; 166 U. S. 
290. 
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general denial, saying that their actions came under the 
interstate commerce act of 1887, and that they had not 
raised rates or acted in a manner detrimental to their 
4)atrons, but rather in one beneficial to them. 

The charge was denied by the district court of Kan- 
sas and also by the circuit court, whence it was ap- 
■ pealed by the government to the Supreme Court. 

The defendants objected to the bringing of the suit on 
The ground that the association had been dissolved in 
1892, but admitted that another agreement had been 
entered into. On this ground, and on account of the 
prayer for injunction against future agreements," the 
Supreme Court assumed jurisdiction. Also, the Court 
disallowed the objection that the case involved less than 
$1000, saying that a small change in rates would involve 
more than that sum. 

Mr. Justice Peckham, speaking for the Court, "" then 
took up the merits of the case, examining first into the 
question whether the act of 1890 applied to common 
carriers. “The language of the act includes every con- 
tract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the 
sev^al states or with foreign nations.'^ ^ The defend- 
ants, he continued, urged that the statute only applied 
to those engaged in the manufacture or sale of articles 

^Mr. Justice White, with whom concurred Mr. Justice Field, Mr. 
Justice Gray and Mr. Justice Shiras dissented from this opinion. His 
grounds were: (i) that the act did not apply to reasonable restraints of 
trade, and that this restraint had been held a reasonable one by the 
Court; and (2) that even if this were not the case, the act did not apply 
to those contracts between carriers for the purpose of classifying freight, 
preventing rate-cutting, and securing fairness in their dealings with 
each other. These contracts were either directly sanctioned or im- 
pliedly authorized by the interstate commerce act of 1887. 

*i66U. S. 312. 
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of interstate commerce. But this he denied. '^The 
terms of the act do not bear out such construction. 
Railroad companies are instruments of commerce and 
their business is commerce itself.’' "" 

A lehgthy discussion of the commerce act concluded 
that this act did not sanction an agreement of this 
nature. And there was no reason to suppose that the 
anti-trust act meant to except railways. 

The Court then examined the discussions in Congress 
prior to the passage of the bill, and decided that there 
was no way of ascertaining what the majority thought, 
so that the decision was forced on the Court. '' All that 
can be determined from the debates and reports is that 
various members had various views, and wt are left to 
determine the meaning of this act, as we determine the 
meaning of other acts, from the language used therein.” ^ 

The Court next took up the alleged differences between 
railroads and traders or manufacturers, and said : 

The points of difference between the railroad and other cor- 
porations are many and great. It cannot be disputed that a 
railroad is a public corporation, and its business pertains to 
and greatly affects the public, and that it is of a public na<&re. 
The company may not charge unreasonable prices for trans- 
portation, nor can it make unjust discriminations, nor select 
its patrons, nor go out of business when it chooses, while a 
mere trading or manufacturing company may do all these 
things.^ 

Then it showed the resemblances — deciding that a 
combination by either which raised prices through an 
agreement was a restraint of trade and affected the pub- 
lic. The effects of trusts or combinations might be 


ii66 U. S. 318. 


®i66 U. S. 321-2. 
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different, and yet they were essentially similar as being 
induced by corporate aggrandisement against public 
interest. 

In business or trading combinations, they may even^ tempo- 
rarily, or perhaps permanently, reduce the price of the article 
traded in or manufactured, by reducing the expense insep- 
arable from the running of many different companies for the 
* same purpose. . . . Trade or commerce under those circum- 
stances may nevertheless be badly and unfortunately restrained 
by driving out of business the small dealers and worthy men 
whose lives have been spent therein, and who might be unabk 
to readjust themselves to their altered surroundings. Mere 
reduction in the price of the commodity dealt in might be 
dearly paid for by the ruin of such a class, and the absorption 
of control over one commodity by an all-powerful combina- 
tion of capital.^ 

The Court than pointed out that all progress meant a 
certain dislocation of business, which it concluded to be 
necessary. But it took care to show that when such 
change was brought about by a combination, the result 
was bad for the public, through the dictation of prices 
by"\he combination. ''In this light it is not material 
that the price of an article may be lowered.’' This was 
on the social ground of transforming an independent 
man into a servant of a corporation controlled by others. 

Nor is it for the substantial interest of the country that any 
one commodity should be within the sole power and subject 
to the sole will of one powerful combination of capital. 

Congress has, so far as its jurisdiction extends, prohibited 
all contracts or combinations in the form of trusts entered into 
for the purpose of restraining trade and commerce. 


1166 U. S. 323. 
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The results of contracts, whether those of traders or 
railways, therefore, were similar, and should be con- 
demned in common. In conclusion, the Court cited the 
Knight case and others, that the act of 1890 applied, not 
to n^onopolies of manufacture, but to monopolies in 
restraint of interstate or international trade or com- 
merce, and said : ‘‘ It is readily seen from these cases 
that if the act does not apply to the transportation of 
commodities by railroads from one state to another or 
to foreign nations, its application is so greatly limited 
that the whole act might as w^ell be held inoperative.”" 

Since the act applied to railroads the next question 
was as to the true construction of the act. Is it con- 
fined to a contract or combination which is only in un- 
reasonable restraint of trade or commerce, or does it 
include what the language of the act plainly and in terms 
covers, all contracts of that nature?” The decision was 
that both reasonable and unreasonable restraints of trade 
were known to the common law; that since all contracts 
were specified in the act, it plainly meant to include 
both. 

It then entered into a long discussion of the possibili- 
ties if this were not the case; and decided that ther diffi- 
culties of deciding whether a contract were reasonable 
or not were so various and formidable that Congress 
might have desired to prohibit all such agreements. 

Considering the public character of such corporations, the 
privileges and franchises which they have received from the 
public in order that they might transact business, and bearing 
in mind how closely and immediately the question of rates for 
transportation affects the whole public, it may be urged that 
Congress had in mind all the difficulties which we have before 


^ 166 U. S. 326, 
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sugfgfested of provingf the unreasonableness of the rate, and 
mig’ht, in consideration of all the circumstances, have delib- 
erately decided to prohibit all ag^reements and combinations 
in restraint of trade or commerce, regardless of the question 
whether such agreements were reasonable or the reverse^^ 

It then stated that there were two sides of the argu- 
ment, whether this agreement should be prohibited. 
The railroads claimed that it would lead to such de- 
structive competition as to ruin all the roads, while the 
government claimed that it would merely insure that 
free competition on which the public depended. It de- 
cided that the former view was not so clear as to allow 
them to read into the act words not contained therein. 
The Court made it quite clear that its duty was not to 
ascertain a wise policy, but to interpret the act as it 
stood. 

It may be that the policy evidenced by the passage of the act 
itself will, if ca^rried out, result in disaster to the roads, and 
in a failure to secure the advantage sought from such legisla- 
tion. Whether that will be the result or not we do not know 
and cannot predict. These considerations are, however, not 
for us^ If the act ought to read as contended for by defend- 
ants, Congress is the body to amend it, and not this court, by 
a process of judicial legislation wholly unjustifiable.^ 

And the Court then stated its interpretation of the act. 

The conclusion which we have drawn from the examination 
above made into the question before us is that the anti-trust 
act applies to railroads, and that it renders illegal all agree- 
ments which are in restraint of trade or commerce as we have 
above defined that expression, and the question then aiises 
whether the agreement before us is of that nature. 


V166 U. S. 335. 


166 U. S. 340. 
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This last question, it decided in the affirmative, saying 
that the intent of the agreement was of no import- 
ance since '^the question is one of law in regard to the 
meaning and effect of the agreement itself, namely: 
Does* the agreement restrain trade or commerce in any 
way so as to be a violation of the acl? We have no 
doubt that it does/' '‘There can be no doubt that its 
direct, immediate and necessary effect is to put a re- 
straint upon trade or commerce as described in the act/' 
United States v. Joint Traffic Association,'' 

This was a case concerning the validity of an associa- 
tion formed by 31 railroads between New York and 
Chicago (the majority, though not all of the roads) to 
maintain, by means of a managing board, reasonable 
freight and traffic rates. The powers were to be so 
construed and exercised by the managers as not to vio- 
late the interstate commerce act. 

The validity of the association was upheld by the 
circuit court for the southern district of New York 
and by the circuit court of appeals for the second 
circuit. Thence it was appealed by the United States 
to the Supreme Court. Mainly it was like the Trans- 
Missouri case, but certain other questions were Raised 
and decided by the Supreme Court which warrant a 
close examination into the doctrines there set forth. 

Mr. Justice Peckham, in delivering the opinion of the 
Court said : " Upon comparing that agreement with the 
one set forth in the case of United States z'. Trans- 
Missouri Freight Association, 166 U. S. 290, the great 

^Fed, Anti-Trust Decisions j ^o\, i, p. 869; Oct. 24, 1898; 171 U. S. 

505. 

®Mr. Justice Gray, Mr* Justice Shiras and Mr. Justice White dis- 
sented from the opinion of the court. Mr. Justice McKenna took no 
part in this decision. 
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similarity between them suggests that a similar result 
should be reached in the two cases/’"' 

Four reasons against this were given by the defend- 
ants: (i) That the question whether the contract then 
under review was in fact in restraint of trade iri any 
degree whatever^ was neither made nor decided in the 
other case, while it was plainly raised in this. (2) That 
such fundamental differences between the two agree- 
ments existed that the former decision was no precedent 
for this case. (3) That the former construction of the 
statute rendered it unconstitutional, as unduly interfering 
with the liberty of the individual and taking away his 
right to make contracts regarding his own affairs. (4) 
That the former decision was plainly erroneous, as being 
at war with justice and sound policy. 

In regard to the first, the Court decided that the ‘^un- 
lawful intent in entering into the agreement was held 
immaterial, but only for the reason that the agreement 
did in fact and by its terms restrain trade.” In regard 
to the second, the Court took up the argument that any 
company might retire from the agreement, but found 
that it would by so doing incur the enmity of the other 
lines. ^ “ The abstract right of a single company to devi- 
ate from the rates becomes immaterial, and its exercise, 
to say the least, very inexpedient in the face of this 
power of the managers to enlist the whole association in 
a war upon it.” “ Consequently the Court found that 
“ the natural and direct effect of the two agreements is 
the same, viz., to maintain rates at a higher level than 
would otherwise prevail.” 

Coming to the third, the constitutionality of the act, 
the Court declared that it was claimed that Congress 

^ 171 U. S. 558. 171 u. S. 564. 
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had no right to prohibit those contracts in restraint of 
trade which were not injurious to society. It was 
claimed that any and every combination or partnership 
was thus rendered illegal, since it restrained trade in 
some degree. The Court held that this last was not 
true, since ‘^the effect upon interstate commerce must 
not be indirect or incidental only.'' ‘‘The question 
really before us is whether Congress . . . has the power 
to prohibit, as in restraint of interstate commerce, a con- 
tract or combination between competing railroad corpo- 
rations . . . even though the rates and fares thus estab- 
lished are reasonable."" After showing at some length 
that the only possible use of such a combination was to 
maintain rates above what competition would have pro- 
duced, the Court decided that Congress had this power. 
It then discussed the public nature of a railroad, being 
careful to say that it affirmed the power, not the policy, 
of Congress. 

Passing to the fourth reason, that the: decision in the 
Trans-Missouri case was wrong, the Court at some length 
explained that it had twice listened to the argument with 
full attention, and that therefore it was scarcely surpris- 
ing that it did not agree to this view. 

The Court then took up the argument that a restraint 
of competition was not a restraint of commerce, but on 
the contrary that in this case a restraint of competition 
was beneficial to commerce. To this it refused to agree, 
saying that the direct effect of competition was to lower 
rates and thereby stimulate commerce, and that the fur- 
ther result of cut-throat warfare and final single control 
was uncertain. 

On these grounds the Court sustained its Trans-Mis- 
souri decision and ordered the agreement canceled. 

1171U. S. 568. 
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Hopkins V* United States,^ 

The charge of the United States was that the members 
of an association known as the Kansas City Live Stock 
Exchange were bound by certain rules which they had 
adopted: that the exchange was half in Kansas and "half 
in Missouri; that the Kansas City Stock Yards Com- 
pany was a corporation owning the stockyards where 
business was done by members; that all the work of 
handling cattle from many states was done by members, 
who sold cattle to people of many states, and that great 
quantities were handled; that the defendants lent money 
on cattle shipped to them; and that Kansas City was 
the only place for many miles about, which constituted 
an available market for the purchase and sale of live 
stock. This business was alleged to be interstate com- 
merce. By reason of the agreement of the members, 
outsiders could not sell cattle to any of them. Thus by 
their rules, they created a restraint of trade intended to 
be a monopoly violating the act of 1890. 

To these charges the defendants replied as follows: 
They admitted the existence of the rules, but said they 
were to facilitate business, that all members were free to 
compete under them, and that any reputable person 
might become a member. They denied that the effect 
of the agreement was to restrain trade, or that they 
were engaged in interstate commerce, or that they could 
be forced to deal with persons not members or that 
they must extend their conveniences to non-members. 

On the filing of affidavits by the United States, show- 
ing that non-members had been injured in business, the 
circuit court of the United States for the district of 

^Fed. Anti-Trust Decisions , vol. i, p. 941; Oct. 24, 1898; 171 U. S. 
578 . 
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Kansas, first division, issued an injunction which re- 
strained the defendants from combining to hinder others 
or from discriminating against them. An appeal was 
taken to the United States circuit court of appeals for 
the •eighth circuit, which court certified to certain 
questions, and sent the case to the Supreme Court on a 
writ of certiorari. 

In his decision," Justice Peckham announced that the 
chief question before the Court was whether the business 
of the defendants constituted interstate commerce, or 
whether it was in the nature of an aid to commerce 
which only affected interstate commerce indirectly. 

The business was one of buying and selling cattle on 
commission; therefore it was unimportant where the cat- 
tle came from or went, since it was ‘‘in the nature of a 
local aid or facility provided for the cattle owner towards 
the accomplishment of his purpose to sell them.’"'' He 
then went further into the nature of the business of the 
defendants, deciding that, as commission agents, they 
provided a facility for, but were not engaged in, inter- 
state commerce.^ And , then he continued : “ Even all 
agreements among buyers of cattle from other states are 
not necessarily a violation of the act, althoug4i such 

^ Mr. Justice Harlan dissented from the opinion of the court, and Mr. 
Justice McKenna took no part in this decision. 

*171 U. S. 588. 

*171 U. S. 591 - “Charges for the transportation of cattle between 
different states are charges for doing something which is one of the 
forms of and which itself constitutes interstate trade or commerce, while 
charges or commissions based upon services performed for the owner in 
effecting the sale of the cattle are not directly connected with, as form- 
ing part of, interstate commerce, although the cattle may have come 
from another state. Charges for services of this nature do not im- 
mediately touch or act upon nor do they directly affect the subject of 
the transportation.'' 


no 
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agreements may undoubtedly affect that commerce/' 
And he concluded that: "'The contract condemned by 
the statute is one whose direct and immediate effect is a 
restraint upon that kind of trade or commerce which is 
interstate/' 

He then cited a" number of cases, the voiding of which, 
he said, would improperly extend the act to matters 
which were not of an interstate commercial nature. 

Among these were : An agreement among land owners 
along a railroad not to lease their land for less than a 
certain sum, for the purpose of watering cattle. An 
agreement among corn dealers at a certain station not 
to sell below a given price, though cattle must have 
food. An agreement between builders of cattle cars not 
to build them under a certain price, although the effect 
might be to increase the price of transportation between 
the states. An agreement between locomotive engineers, 
firemen or trainmen engaged in the service of an inter- 
state railroad not to work for less than a certain wage, 
even though that might enhance the cost of interstate 
transportation. 

Of all of these he said: '"In our opinion all these 
queried should be answered in the negative.''/ "As 
their effect is either indirect or else they relate to charges 
for the use of facilities furnished, the agreements instanced 
would be valid provided the charges agreed upon were 
reasonable. The effect upon the commerce spoken of 
must be direct and proximate." And later: "Reason- 
able charges for the use of a facility for the transporta- 
tion of interstate commerce have heretofore been regarded 
as valid in this Court, even though such charges might 
necessarily enhance the cost of doing the business." 



Ill 
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Then he further explained his views : 

The cattle owner has no constitutional right to the services of 
the commission agent to aid him in the sale of his cattle, and 
the a^ent has the right to say upon what terms he will render 
them, and he has the equal right, so far as the act of Congress 
is concerned, to agree with others in his business not to render 
those services unless for a certain charge. The services are 
no part of the commerce in the cattle.^ 

The Justice then took up the question of exorbitant 
charges quoting from Mr. Justice Field (Sands z/. Man- 
istee River Improvement Co., 123 U. S. 288-294-295) 
should there be any gross injustice in the rate of tolls 
fixed, it would not in our system of government, remain 
long uncorrected.’' But he did not seem to consider 
that this correction should emanate from the Supreme 
Court, for he said that ‘'whether the charges are or are 
not exorbitant is a question primarily of local law, at 
least in the absence of any superior or paramount law 
providing for reasonable charges.” 

He then explained further that a sale on commission 
was not interstate commerce, citing all the other ex- 
changes in the country as examples of local birsiness. 
Then he concluded that " the answer in regard to all 
objections is, the defendants are not engaged in inter- 
state commerce.” 

Finally he turned to the various by-laws to which ob- 
jection was raised, answering the same as above in each 
case. “ The act of Congress must have a reasonable 
construction or else there would scarcely be an agree- 
ment or contract among business men that could not be 
said to have, indirectly or remotely, some bearing upon 
interstate commerce, and possibly to restrain it.” ^ All 


' 171 U. S. 59$. 


171 U. S. 600. 
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discussion as to restraint was thus precluded because the 
defendants were not engaged in interstate commerce, 
and so could not directly restrain it. 

The decision favored defendants. 

Anderson v. United States Y' 

This suit was "similar to the Hopkins case, except that 
certain citizens, who were members of the Traders Live 
Stock Association actually bought and sold cattle them- 
selves, and refused to trade with non-members. 

The Court said that, since there was no dispute as to 
the facts, it only remained to interpret them. On the^ 
ground that the association did not prevent others from 
trading, but merely refused to trade with others them- 
selves ; that the association itself did no business ; that 
its members competed among themselves, and any trader 
might become a member of the exchange upon comply- 
ing with its requirements; and that the amount of the 
trade had greatly increased, there was no feature of 
monopoly in the whole transaction. The question was : 
this being a local business, whether the traders’ associa- 
tion had a right to conduct its private business in this 
way. 

Mr.^Justice Peckham, speaking for the Court did not 
decide whether or not this was interstate commerce. 
Even if it were interstate commerce, the agreement was 
not /' to regulate, obstruct or restrain that commerce ” 
but was to regulate the business in which the parties 
were engaged, and " the effect of its formation and en- 
forcement upon interstate trade or commerce is in any 
event but indirect and incidental and not its purpose or 
object. ” 

'^Fed, Anti-Trust Decisions, vol. i, p. 967; Oct. 24, 1898; 171 U. S. 
604. 

*Mr. Justice Harlan dissented, and Mr. Justice McKenna took no 
part in this decision. 
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Where the subject-matter of the agfreement does not directly 
relate to and act upon and embrace interstate commerce, and 
where the undisputed facts clearly show that the purpose of 
the ag'reement was not to regulate, obstruct or restrain th^at 
comruerce, but that it was entered into with the object of 
properly and fairly regulating the transaction of the business 
in which the parties to the agreement were engaged, such 
agreement will be upheld as not within the statute, w^here it 
can be seen that the character and terms of the agreement are 
well calculated to attain the purpose for which it was formed, 
and where the effect of its formation and enforcement upon 
^interstate trade or commerce is in any event but indirect and 
incidental, and not its purpose or object/ 

And he concluded that '' otherwise, there is scarcely 
any agreement among men which has interstate or foreign 
commerce for its subject that may not remotely be said 
to, in some obscure way, affect that commerce and to be 
therefore void. ’’ * 

Since, then, the purpose of this agreement was to 
standardise the work and morale of the traders, and 
not interfere with interstate commerce, it was upheld. 

Addyston Pipe and Steel Co. v. United States F 

In this case, six corporations engaged in the rnanu- 
facture, sale and transportation of iron pipe, had entered 
into an agreement as to output and prices. 

The trial court dismissed the suit of the United States, 
but the circuit court enjoined the defendants from main- 
taining the combination. The charge was that compe- 
tition by it was stopped in thirty-six states or territories, 
with the purpose of enhancing the price of iron pipe. 
An elaborate system of bonuses ensured the proper pro- 

1171 U. S. 615. ^171 U. S. 616. 

^Fed. Anti'Trust Decisions, vol. i, p. 1009; Dec. 4, 1899; I 7 S U. S. 
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portioning of the business. But when this scheme was 
found to be not wholly successful, a system of bidding 
on contracts was employed, by which the association 
fixed the price, and then gave the contract by a secret 
competition to the company bidding the lowest price. 
The successful company then openly bid the association’s 
prices, other companies putting in bogus higher bids to 
rnake it seem as if competition continued. The differ- 
ence between the open and secret bid was divided by the 
association among its members. By this means, and also 
by the agreement to allot work in certain cities to cer-^ 
tain companies only, high prices were obtained. 

The reply to these charges was that the association 
was necessary to avoid ruinous loss by competition, and 
that it did not restrain trade or create a monopoly and 
did not violate the act of 1890. 

This case was decided by a unanimous Court. Mr. 
Justice Peckham, in his decision, pointed out that the 
defendants claimed that the power of Congress over 
interstate commerce was limited to protecting it against 
interference by the states, and that it did not include 
contracts among individuals, even though these dii-ectly 
regulated such commerce. This might have been the 
reason for giving this power to Congress, he said, but it 
did not limit that power. 

Under this grant of power to Congress, that body, in our 
judgment, may enact such legislation as shall declare void 
and prohibit the performance of any contracts between indi- 
viduals or corporations where the natural and direct effect of 
such a contract will be, when carried out, to directly, and not 
as a mere incident to other and innocent purpose, regulate to 
any substantial extent, interstate commerce.^ 


^175 U. S. 228. 
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He then discussed the liberty of the individual, saying 
that it did not include the right to enter into contracts 
on all subjects, but that, "'the provision regarding the 
liberty of the citizen is, to some extent, limited by the 
commerce clause of the constitution, '' and that Congress 
thereunder might prohibit individuals from making con- 
tracts which, " directly and substantially, and not merely 
indirectly, remotely, incidentally and collaterally, regulate 
to a greater or less degree commerce among the states.” 

He examined at some length the confusion that would 
result if Congress did not have this power; and con- 
cluded that 

the plain language of the grant to Congress of power to regu- 
late commerce among the several states includes power to 
legislate upon the subject of those contracts in respect to 
interstate or foreign commerce which directly affect and regu- 
late that commerce and we can find no reasonable ground for 
asserting that the constitutional provision as to the liberty of 
the individual limits the extent of that power as claimed by 
the appellants/ 

He thus arrived at the question whether this combina- 
tion was a direct restraint of commerce. And first he 
took up the objection that it was a "reasonable restraint 
upon a ruinous competition among themselves.” As to 
this, he quoted from the opinion of Judge Taft to show 
that it was not reasonable. As he specifically stated that 
he agreed with this view, it is important to examine it 
at length. 

After conclusively showing that the combination could 
and did impose such prices as they wished on a large 
portion of the territory of the United States, Judge Taft 
said: 

^175 U. S. 234-S. 
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It has been earnestly pressed upon us that the prices at which 
the cast-iron pipe was sold in ^‘pay’' territory were reason- 
able. A great many affidavits of purchasers of pipe in “ pay 
territory, all drawn by the same hand or from the same model, 
are produced, in which the affiants say that in their opinion 
the prices at which pipe has been sold by defendants have 
" been reasonable. We do not think the issue an important 
one, because, as already stated, we do not think that at com- 
"mon law there is any question of reasonableness open to the 
courts with reference to such a contract. Its tendency was 
certainly to g'ive defendants the power to charg-e unreasonable 
prices, had they chosen to do so.^ ^ 

And Justice Peckham denied the second objection that 
the agreement did not come within the act because it 
did not amount to a restraint of interstate commerce, 
since it was not covered by the Knight case, which was a 
combination in manufacturing, '' but that contracts for 
the sale and transportation to other states of specific 
articles were proper subjects for regulation because they 
did form part of such commerce.’' This, he declared, 
covered the present case, because "interstate commerce 
consists of intercourse and traffic between the citizens or 
inhabitants of different states, and includes not only the 
transportation of persons and property and the naviga- 
tion of public waters for that purpose, but also the pur- 
chase, sale and exchange of commodities.”'* "If, there- 
fore, an agreement or combination directly restrains not 
alone the manufacture but the purchase, sale or exchange 
of the manufactured commodity among the several states, 
it is brought within the provisions of the statute.” And 
below: "We think it plain that this contract or combi- 
nation effects that result.” 


^ 175 U. S. 237--8. 


*175 U. S. 241. 
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He then brushed aside as of minor importance several 
allegations of defendants, saying that 

The combination thus had a direct, immediate and intended 
relation to and effect upon the subsequent contract to sell and 
deliver the pipe. It was to obtain that particular and specific 
result that the combination was formed, and but for the re- < 
striction, the resulting high prices for the pipe would not have 
been obtained.^ 

Then he explained the difference between this and the 
Kve stock exchange cases, for one of those cases was 
held not to be interstate commerce, while the other, if it 
were, was an agreement of such a character that it did 
not directly but only indii'ectly, affect it. Thus, the 
fundamental question was '^whether the necessary effect 
of the combination is to restrain commerce/' To decide 
this he explained the effect of an increase in price. 
''The higher price would operate as a direct restraint 
upon the trade, and therefore any contract or combina- 
tion which enhanced the price might in some degree 
restrain the trade in the article." 

Thus, he concluded, the defense that the combination 
did not prevent the letting of any contracts was beside 
the point, for this was not its purpose — on the contrary, 
the more work, the better for the combination. But its 
effect was to stop competition for those contracts, thus 
raising the prices and restraining trade. 

On these grounds, he decided that as far as the agree- 
ment affected interstate commerce, it should be dissolved. 

Connolly v. Union Sewer Pipe CoC" 

This was a suit brought by the Union Sewer Pipe 

^I 75 U, S.243. 

^ Fed. Anti-Trust Decisions^ vol. ii, p. 118; Mch. 10, 1902; 184 U. S. 
540. 
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Company against Thomas Connolly, to recover on two 
notes given by him in the purchase of sewer-pipe at 
prices agreed upon between the parties. Connolly's 
reply was, that the Union Company was a trust and un- 
lawful according to (i) thecommon law, (2) the Sherman 
anti-trust law, and (3) the Illinois anti-trust law. 

The case finally came to the Supreme Court, Justice 
Harlan rendering the opinion. After deciding that the 
case was rightly brought before the Supreme Court, 
Justice Harlan examined the pleas of immunity claimed 
by Connolly." ® 

In regard to the defense based on the common law, 
he said that while the Court would not enforce a con- 
tract in itself contrary to law, still in this case, the con- 
tract claimed to be void was not connected with the 
contract to pay for certain articles which had been sold."* 
This defense, therefore, was overruled. He also over- 
ruled the defense based on the Sherman law, for, al- 
though this act prohibited combinations, it did not 
declare illegal a sale by combinations of property in their 
possession .3 

Justice McKenna, in a dissenting opinion, insisted that the 
classification made by the state of Illinois was constitutional, in that 
the court could not investigate or condemn the impolicy of a state 
law, and that this court is not a refuge from the mere injustice and op- 
pression of state legislation.’* He then compared it to a Louisiana 
statute, which had been held to be constitutional, which discriminated 
between manufacturers and growers of sugar. And he concluded that 
there was no evidence for prohibiting the classification in this case. 
Mr. Justice Gray took no part in this decision. 

^ 184 U. S. 549. “ This is not an action to enforce, or which involves 

the enforcement of the alleged arrangement or combination between 
the plaintiff corporation and other corporations, firms and companies 
in relation to the sale of Akron pipe. . . . The purchases by the defend- 
ants had no necessary or direct connection with the alleged illegal com- 
bination.” 

^ 184 U. S. 552. It is sufficient to say that the action which it [the 
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Coming lastly to the Illinois trust law of 1893, the 
Justice, after an elaborate argument, came to the con- 
clusion that, despite the necessity of classifications in 
laws and laying taxes, the classification permitting com- 
binalions in agriculture and stock raising, and forbidding 
all other combinations, was unreasonable and arbitrary 
and therefore contrary to the 14th amendment. Since 
then, the act was unconstitutional, no defense could be 
based on it, and the judgment of the circuit court in 
favor of the Union Sewer Pipe Company was affirmed. 

1* Bement v. National Harrow Col 

The National Harrow Company of New Jersey, after 
selling to Bement the right to manufacture certain arti^ 
cles on which it had patents, brought suit against him 
for violating this agreement. Bement, in answer, claimed 
that the agreements made by the Harrow Company 
amounted to a monopoly, and were void under the 
Sherman act. A referee having decided that Bement 
had violated the contracts, the case came before the 
Supreme Court for decision whether or not the agree- 
ments were legal. 

In his decision for this Court, Justice Peckham“ stated 
Bement^s contention to be that the contracts '^proven 
purpose and combination on the part of all the dealers 

Sherman Law] authorizes must be a direct one, and the damages 
claimed cannot be set off in these actions based upon special contracts 
for the sale of pipe that have no direct connection with the alleged 
arrangement or combination between the plaintiff and other corpora- 
tions, firms or companies. Such damages cannot be said, as matter of 
law, to have directly grown out of that arrangement or combination, 
and are besides, unliquidated. 

^ Fed. Anti-I rust Decisions y voL ii, p. 169; May 19, 1902; 186 U, S. 
70. 

®Mr. Justice Harlan, Mr. Justice Gray and Mr, Justice White took 
no part in this decision. 
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in patented harrows to control the manufacture, sale and 
price . . . and that such a contract or combination was 
and is void . . . because it is a violation of the federal 
statute upon the subject of trusts/’ and that the question 
was whether these contracts . . . are void as a viola- 
tion of the act of Congress.”'' Further, ‘‘the plaintiff 
. . was at the time when these licenses were executed 
the absolute owner of the letters patent relating to the 
float-spring tooth harrow business. It was, therefore, 
the owner of a monopoly recognized by the Constitution 
and by the statutes of Congress,” 

He then cited many cases, with certain exceptions of 
public carriers, to prove that “ the general rule is abso- 
lute freedom in the use or sale of rights under the patent 
laws of the United States. The very object of these laws 
is monopoly,” and that “ the fact that the conditions in 
the contracts keep up the monopoly or fix prices does 
not render them illegal.” 

After judging that these contracts affected interstate 
commerce, he came back to the original question. “It 
is true that it has been held by this Court that the act 
included any restraint of commerce, whether reasonable 
or unreasonable.” . . . “But that statute clearly does 
not refer to that kind of a restraint of interstate com- 
merce which may arise from reasonable and legal condi- 
tions imposed upon the assignee or licensee of a patent 
by the owner thereof.”^ 

But although the contracts named prices, and directly 
affected interstate commerce, he decided that the parties 
as owners of patents were legally entitled to do this. 
And he refused to agree that the contract unduly re- 
strained commerce, but found that “it had no purpose 

1 r86 U. S. 84 et seq. »i86 U. S. 88. * 186 U. S. 92, 



295 ] DEdSIONS OF THE SUPREME COURT j 2 l 

to Stifle competition in the harrow business more than 
the patent provided for/' 

Thus he found that the provision that plaintiff should 
not license any other person to make harrows of this 
kind was a proper protection to the licensee. On these 
grounds, the Justice rendered his decision upholding the 
monopoly privilege of a patent, in favor of the Harrow 
Company. 

Montague v. Lowry, ^ 

Certain California dealers and eastern manufacturers 
of tiles, under the title of the Tile Mantel and Grate 
Association of California, agreed not to sell to outsiders 
any unset tiles, except at an increased price. And they 
imposed certain conditions on members, besides requiring 
a vote on the entrance of new members. Lowry had a 
good business and was injured by the formation of the 
association. He had never been a member, nor applied 
for membership. 

The association claimed that it could not be forced to 
deal with Lowry. It fixed no prices, and was ready to 
deal with anyone on good terms. It insisted, further, 
that the sales of unset tiles were local, and not^ inter- 
state, trade. Under these circumstances, Lowry brought 
suit against the association on the ground that it restrained 
trade, and constituted a monopoly. 

Justice Peckham rendered the decision for the Supreme 
Court. Having decided that the effect of the combi- 
nation was to prevent a non-member from buying tiles 
from any manufacturer who was a member, and because 
all the manufacturers were members, he concluded that 

Fed, Anti-Trust Decisions^ vol. ii, p. 327; Feb. 23, igo4; 193 U. S. 
38. 

* A unanimous decision. 
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trade was restrained. Brushing aside as unimportant the 
question of the amount of the trade, because it affected 
eastern manufacturers and California dealers, he found 
that it affected interstate trade. 

Moreover, he found that membership was '^arbitrarity 
determined by the association,’’ and that certain condi- 
tions, such as carrying $3000 worth of stock, were agreed 
to by the members, so that, even had Lowry applied for 
a'dmission, he might have been refused. 

Because, then '‘the consequences of non-membership 
were grave, if not disastrous, to the plaintiffs,” and because^. 
" the agreement directly affected and restrained inter- 
state commerce,” ^ judgment was rendered in favor of 
the plaintiff, and a fine imposed on the association. 

Northern Securities Company y. United States^ 

The facts of the Northern Securities case are so ably 
summarized by Justice Harlan in his decision, that his 
words cannot be improved upon. 

Summarizing the principal facts, it is indisputable upon this 
record that under the leadership of the defendants Hill and 
Morgan the stockholders of the Great Northern and Northern 
Pacific'^ Railway corporations, having competing and sub- 
stantially parallel lines from the Great Lakes and the Missis- 
sippi River to the Pacific Ocean at Puget Sound, combined 
and conceived the scheme of organizing a corporation under 
the laws of New Jersey, which should hold the shares of the 
stock of the constituent companies, such shareholders, in lieu 
of their shares in those companies, to receive, upon an agreed 
basis of value, shares in the holding corporation ; that pur- 
suant to such combination the Northern Securities Company 

Fed. Anti-Trust Decisions, yoh iiy p. 338; Mch. 14, 1904; 193 U. S. 
197." 
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was organized as the holding corporation through which the 
scheme should be executed ; and under that scheme such 
holding corporation has become the holder — more properly 
speaking, the custodian — of more than nine-tenths of the stock 
of tl\e Northern Pacific, and more than three-fourths of the 
stock of the Great Northern, the stockholders of the com- 
panies who delivered their stock receiving upon the agreed 
basis shares of stock in the holding corporation. The stock- 
holders of these two competing companies disappeared, as 
such, for the moment, but immediately reappeared as stock- 
holders of the holding company which was thereafter to guard 
^the interests of both sets of stockholders as a unit, and to 
manage, or cause to be managed, both lines of railroad as if 
held in one ownership. Necessarily by this combination or 
arrangement the holding company in the fullest sense dom- 
inates the situation in the interest of those who were stock- 
holders of the constituent companies ; as much so, for every 
practical purpose, as if it had been itself a railroad corpora- 
tion which had built, owned, and operated both lines for the 
exclusive benefit of its stockholders. Necessarily, also, the 
constituent companies ceased, under such a combination, to 
be in active competition for trade and commerce along their 
respective lines, and have become, practically, one powerful 
consolidated corporation, by the name of a holding corpora- 
tion, the principal, if not the sole, object for the forniation of 
which was to carry out the purpose of the original combina- 
tion under which competition between the constituent com- 
panies would cease. ^ 

Considerable diversity of opinion marked the decision 
of the Supreme Court. The majority opinion was stated 
by Justice Harlan, with whom concurred Justices Brown, 
McKenna, and Day ; Justice Brewer concurred in this 
judgment, but delivered a separate opinion. Justices 


* 193 U. S. 325-6. 
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White and Holmes each delivered dissenting opinions, 
concurring, however, with each other ; and Chief Justice 
Fuller and Justice Peckham concurred in these dissents/ 

Justice Harlan, after stating the case, proceeded first to 
inquire into the previous decisions of the Court under^this 
statute, and found that ten propositions which affected 
this case, could be deduced from them. These ten pro- 
positions were:^ 

That although the statute had no reference to the 
manufacture and production of articles, it declared illegal 

^Justice Whitens dissenting opinion was based on the fact that the 
anti-trust act did not apply to the acquisition and ownership of stock, 
and that, if it did, Congress had no power to regulate such acquisition 
and ownership. This right, he contended, was reserved to the states, 
since ownership of stock was not interstate commerce. While Con- 
gress had the power to regulate instrumentalities of interstate com- 
merce, as railroads, he insisted that this power was entirely distinct 
from the power to regulate the ownership of these instrumentalities; 
moreover, he distinguished sharply between a combination which might 
restrain commerce, and one which actually did restrain it, saying that 
the latter only was prohibited by the act. 

Justice Holmes interpreted contracts in restraint of trade as those 
only which exerted extraneous restraint against strangers to the con- 
tract, ‘‘Contracts in restraint of trade are dealt with and defined by 
the common law. They are contracts with a stranger to the contractor's 
business (although in some cases carrying on a similar one), which 
wholly or partially restrict the freedom of the contractor in carrying on 
that business as he otherwise would." And further, “combinations or 
conspiracies in restraint of trade, on the other hand, were combinations 
to keep strangers to the agreement out of the business." [193 U. S. 
404.] 

Viewed in this way, this combination was not an attempt to monopo- 
lize, or a combination in restraint of trade, because it had done nothing 
to prevent strangers from competing with it. Even assuming that the 
purpose of the purchase was to suppress competition, yet the acts done 
in furtherance of this unlawful attempt were so remote as not to be pro- 
hibited. Competition being prevented by a fusion of the two roads, 
rendered it analogous to a partnership. 

*193 U. S. 331. 
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every combination, of whatever form or nature, which di- 
rectly restrained trade or commerce among the states. 

2. That the act was not limited to unreasonable re- 
straints, but embraced all restraints. 

3. ’ That railroads, engaged in carrying commerce be- 
tween the states, were included by the act. 

4. That manufacturers' combinations, which restrained 
interstate commerce, were included. 

5. That Congress, having the power, had establislied 
the rule of free competition to govern those engaged in 
interstate commerce. 

6. That every combination which would restrain inter- 
state commerce by extinguishing competition, was included. 

7. That the natural effect of competition was to in- 
crease commerce, and that its prevention restrained and 
did not promote commerce. 

8. That a combination, to fall under the act, need not 
wholly suppress competition, but need only tend to do so. 

9. That the constitutional guarantee of liberty of con- 
tract did not prevent Congress from prescribing the rule 
of free competition to those engaged in interstate 
commerce. 

10. That Congress had the power to enact the anti- 
trust law. 

“ The recognition of the principles announced in former 
cases," said Justice Harlan, “ must, under the conceded 
facts, lead to an affirmance of the decree below, unless the 
special objections, or some of them, which have been 
made to the application of the act of Congress to the 
present case are of a substantial character." ^ 

The first of these objections was that the Securities 
Company was a state corporation, and that its purchase 


‘ 193 U. S. 332. 
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of the two railroads was consistent with its charter 
powers. As such, the enforcement of the Sherman act 
was an unauthorized interference by the national gov- 
ernment with the internal commerce of the states creating 
those corporations.’’ With this, the Justice refused to"' con- 
cur. The act, he insisted, regulated only interstate com- 
merce; it was within the power of Congress, and '^not 
even a state, still less one of its artificial creatures, can 
stand in the way of its enforcement.” 

Next, it was objected that whatever may be the powers 
of a state over such subjects, Congress cannot forbid 
single individuals from disposing of their stock in a state 
corporation, even if such corporations be engaged in inter- 
state and international commerce,” ^ and that in regard to 
these matters, individuals were subject only to the law- 
ful authority of the state in which such citizens reside, or 
under whose laws such corporations are organized.” ^ 
The government, on the other hand, contended that Con- 
gress might protect the freedom of commerce by any ap- 
propriate means, and that no state could stand in the way 
of the national will. It was the existence of a combina- 
tion among the stockholders of competing railroads that 
the government complained of. If Congress might declare 
this combination illegal, how far”, asked the Judge, 
'Anight the courts go in giving effect to the act?” And 
quoting from the Constitution and many decisions of the 
Court on the complete power of Congress to regulate in- 
terstate commerce, "there ought not”® he concluded "at 
this day to be any doubt as to the general scope of such 
power.” Reiterating that Congress had applied the rule 
of free competition to interstate commerce, he insisted 
that such rule must be enforced. 

Thirdly, it was said that railroads incorporated under 


'193 U. S. 333. 


? i 93 U. S. 334. 


A93 U. S. 335* 
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the laws of a state could only be combined with the au- 
thority of the state. This contention the Justice dismissed 
with the remark that the states had not given their per- 
mission, and that even if they had, Congress might still 
prohibit roads engaged in interstate commerce from com- 
bining. 

Fourth, the Court was asked to declare the Sherman’ 
law repugnant to the Constitution. With this, the Justice 
refused to concur, insisting that Congress had the power 
to prescribe the rules for interstate commerce. 

^ Reverting to the question of how far the Court might 
go in enforcing the rule of Congress, he stated that the 
Tenth Amendment ^ was said to make the prevention of 
the combination an invasion of the rights of the states. 
This view the Justice dismissed as impossible. Upon the 
same grounds that Congress could enact the anti-trust law, 
he concluded, the Court could enforce it.^ This simply 
affirmed that the government was actually more powerful 
than any combination, and that no pretexts might stand 
in the way of the execution of the laws. 

The next objection, ^^that Congress did not intend to 
limit the power of the several states to create corporations, 
define their purposes, fix the amount of their capital, and 
determine who may buy, own and sell their stock ” was 
answered by the reiteration that neither states nor com- 
binations might interfere with the rules of Congress. The 
suggestions that enforcement of the act would bring about 
disastrous financial results were put to one side as untrue, 

powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the states, are reserved to the states re- 
spectively or to the people.'" 

^ 193 U. S. 346. ‘‘In short, the court may make any order necessary 
to bring about the dissolution or suppression of an illegal combination 
that restrains interstate commerce.’" 
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and, even if true, powerless to prevent the Court from 
carrying out the law. 

The last contention, that the purchase of other stocks 
by the Northern Securities Company was simply an invest- 
ment, and could not be forbidden by Congress, the Justice 
declared to be fallacious. 


If it was, in form, such a transaction, it was not, in fact, one 
of that kind. However, that company may have acquired for 
itself any stock in the Great Northern and Northern Pacific 
Railway companies, no matter how it obtained the means to 
do so, all the stock it held or acquired in the constituent com- 
panics was acquired and held to be used in suppressing com- 
petition between those companies. It came into existence 
only for that purposed 

Turning, finally, to the nature of the relief to be granted 
to the government, the Justice affirmed the decree of the 
court below, that the Northern Securities Company be en- 
joined from acquiring more of the stock of either of the 
railways, and that it be enjoined from voting, or collect- 
ing dividends on these stocks. But the Securities Com- 
pany was permitted to return either to the railway com- 
panies, or to its own stockholders, the shares of the rail- 
way companies which it held. 

Mr. Justice Brewer’s concurring opinion was remark- 
able in foreshadowing the future trend of the Court. He 
openly acknowledged a change in his point of view, as- 
serting that while the former decisions had been just, they 
had been decided on a wrong basis. 

Instead of holding that the anti-trust act included all con- 
tracts, reasonable or unreasonable, in restraint of interstate 
trade, the ruling should have been that the contracts there 
presented were unreasonable restraints of interstate trade, and 
as such within the scope of the act.* 

1 193 U. S. 354 . 


^ 193 U. S. 361. 
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, While admitting that each individual had the right to 
invest his wealth as he wished, he asserted that no- such 
case was here presented. There was a combination by 
several individuals separately owning stock in two com- 
peting railroad companies to place the control in a single 
corporation. The purpose to combine anB by combination 
destroy competition existed before the organization of the 
corporation, the Securities Company.’’ And further, he 
declared that “the prohibition of such a combination is 
not at all inconsistent with the right of an indivdual to 
# purchase stock.” ^ Such an arrangement opened the way 
for further combinations, which might vest control of vast 
properties in ever smaller units, until finally one group in- 
cluded the entire transportation system of the country. 
This, he declared, he could not consider a reasonable or law- 
ful restraint of trade. 

Minnesota v. N orthern Securities Co." 

This was a complaint brought by the State of Minnesota 
against the Northern Securities Company of New Jersey 
and others, for combining the hitherto competing Great 
Northern and Northern Pacific Railways, and thereby 
lessening the value of certain lands owned by the state, 
which were dependent for their full development on com- 
petition between these roads. The suit was brought in a 
state court, and by consent of both parties, was transferred 
to a federal court, and so in course of time, came before 
the Supreme Court. 

Justice Harlan spoke for the Court and applied himself 
to the question whether it was a suit of which the federal 
court could take cognizance, since it was brought by a 

^ 193 U. S. 362. 

^JSed. A 7 iti-Trust Decisions i vol. ii, p. 533; Apr. ii, 1904; 194 U. S. 
48. 
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state. In the course of a lengthy examination of this 
question, the Justice said: "‘The injury on account of 
which the present suit was brought is at most only remote 
and indirect '' ; and if the state could bring suit, then every 
individual property holder might 

This view he" rejected. “On the contrary, taking all 
the sections of the act together, we think that its inten- 
tion was to limit direct proceedings in equity to prevent 
and restrain such violations of the anti-trust act as cause 
injury to the general public ... to those instituted in the 
name of the United States . . . under the direction oT 
the Attorney General.’’ ^ 

Consequently, the circuit court had no jurisdiction, and 
the case was returned to the state court. 


Field V. Barber Asphalt Co? 

This was a suit brought by Mr. Richard H. Field to 
declare void a contract for paving certain streets, on the 
ground that it was unnecessary, and that the contracts 
called for Trinidad asphalt, thus preventing competition 
from other suitable kinds of asphalt, and violating the 
anti-trust act. 

Mr. Justice Day spoke for the Supreme Court. Having 
decided that the other arguments were untenable, he said: 

“ The attempt to invoke the provisions of the Sherman 
act in this case is equally unavailing. ... It is not in- 
tended to affect contracts which have a remote and in- 
direct bearing upon commerce between the states.” ^ 

ti94 U. S. 71. 

Anii-Trusi Decisions, vol. ii, p. 555; May 31, 1904; 194 U. S. 

618. 

® 194 U. S. 623. 
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Szinft & Co, V. United States.^ 

This was a bill brought by the United States against 
Swift & Company, and a number of other corporations 
and firms, praying for relief from the situation created by 
the fallowing charges against the defendants: i. They 
were engaged in the business of buying live stock, slaugh- 
tering it, and converting it into fresh meat. 2. They sold' 
this meat to many dealers in various states. 3. They also 
shipped this meat to their various agents, and (4) con- 
trolled six-tenths of the trade of the country, and (5) but 
fer the acts charged, would be in free competition. 6. 
They have combined together not to bid against each other 
for cattle. 7. They raised the price to attract cattle to 
the market, and then, when it was there, conspired to 
reduce the price. 8. They also conspired to fix their 
selling prices, and forced dealers to maintain them by 
means of a black list. 9. They combined to fix prices 
for cartage. 10. With the intention of monopolizing, 
they received less than lawful rates from the railroads. 
II. The defendants conspired to monopolize the fresh 
meat trade of the country. Against all these acts, the 
government prayed for relief. An injunction prohibiting 
all the actions charged, and “ any other method or de- 
vice, the purpose and effect of which is to restrain com- 
merce as aforesaid was granted by the circuit court be- 
fore whom the case was heard. 

This was appealed by Swift & Company, on many 
grounds, of which the chief were, indefiniteness, and the 
fact that the sale of meat was domestic, and not interstate, 
trade. 

Justice Holmes,^ in discussing the case, said that the 

'^Fed. Anti-Trust Decisions, vol. ii, p. 641; Jan. 30, 1905; 196 U. S. 
375 ‘ 

® A tinanimous decision. 
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bill must be taken to mean what it fairly conveys to a 
dispassionate reader by a fairly exact use of English 
speech/’ ^ and read in this way, he set aside the objection 
that the complaint was not definite. This, he said, was 
due to the vast and varied elements involved. " The 
scheme as a whole seems to us tO' be within reach of the 
'law.’V 

And he rejected the validity of regarding the acts ,as if 
they were separate from each other. It is suggested 
that the several acts charged are lawful and that intent 
can make no difference. But they are bound together ^s 
parts of a single plan. The plan may make the parts 
unlawful.” The unity of the plan embraces all the 
parts.” Moreover, 'Mts effect upon commerce among the 
states is not accidental, secondary or remote.” But rather 
'Mt is a direct object, it is that for the sake of which 
the several specific acts and courses of conduct are done 
and adopted.” 

Having thus shown that the collectivity of the acts made 
a breach of the law, he took up the general injunction 
issued by the circuit court below, first deciding that the 
sale of meats in various states constituted interstate com- 
merce, and that the charges made were , not too vague. 
Under this head, he said: ''Not every act that may be 
done with intent to produce an unlawful result, is unlawful, 
or constitutes an attempt. It is a question of proximity 
or degree.” ^ , 

Regarded from this point of view, he decided that the 
injunction against the cattle dealers, modified only by 
striking out the phrase to prohibit " any other method or 
device,” and limited to those methods charged in the com- 
plaint, should be affirmed. 


^196 U. S. 395 et seq. 


*196 U. S. 402. 
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Harriman v. Northern Securities Co} 

This was a suit brought by Mr. Edward H. Harriman, 
representing the Oregon Short Line, to prohibit the plan 
of distribution proposed by the Northern Securities Com- 
pany after its dissolution by the Supreme Court. 

The plan proposed to exchange for its slock, a propor- 
tion of the shares of each of the two railroads, the Great 
Northern and the Northern Pacific, equal to the propor- 
tion "'of the Securities Company stocks returned. In this" 
way, Messrs. Hill and Morgan, owning a majority of the 
Securities Company stock certificates, would receive a ma- 
jority of the stock of each of the railroads, and Mr. Hand- 
man would receive a minority in each railroad, instead of 
a majority of Northern Pacific stock, which he had form- 
erly owned. 

His contention was that the Northern Securities Com- 
pany, having been declared unlawful, had been merely the 
custodian of his stock, and that it should return to him 
exactly that which he had placed in its custody. To this, 
the Securities Company replied that it had bought, and 
owned, the Northern Pacific stock formerly belonging to 
Mr. Harriman, and that it could distribute its property 
in any way that it chose. The government declared itself 
satisfied with the plan for dissolution. 

Mr. Chief Justice Fuller delivered the unanimous opinion 
of the Court. After reviewing the facts, and the various 
decisions of the circuit courts at some length, he found 
that a sale of Northern Pacific stock had taken place, for 
money and Northern Securities Company stock, and that 
this sale had been complete in itself. Referring to- the 
former decision of the Supreme Court, he said : Some of 
our number thought that as the Securities Company owned 

^Fed, Anti-Trust Decisions, vol. ii, p. 669; Apr. 3, 1905; 197 U. S. 
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the stock, the relief sought could not be granted, but the 
conclusion was that the possession of the power, which, if 
exercised, would prevent competition, brought the case 
within the statute, no matter what the tenure of title was.” ^ 

He also showed that Mr. Harriman had formerly testi- 
fied as to the completeness of the sale, and that the com- 
pany had power, /'in the discretion of its directors and 
of the holders of two-thirds of its capital stock, at any 
time, on notice, to dissolve and to wind up the corporation, 
and distribute its assets.”^ Finally, he said that: "The 
circuit court decrees put at rest any question that tlfe 
ratable distribution resolved upon was in violation of 
public policy.” 

And it is clear enough that the delivery to complainants of a 
majority of the total Northern Pacific stock, and a ratable 
distribution of the remaining assets to the other Securities 
stockholders, would not only be in itself inequitable, but 
would directly contravene the object of the Sherman law and 
the purposes of the government suit.^ 

This statement was explained as meaning that the 
Northern Pacific was at the time in competition with the 
Union Pacific, and that the effect of the distribution pro- 
posed by Mr. Harriman would be to end that competition. 
It was thus a practical fact which the Court enunciated, 
and not a general principle for future dissolutions. Its 
object was to increase competition. The general effect of 
this decision was to emphasize that public policy was 
greater than individual rights. Knowledge of the law 
and facts were taken for granted, and no excuses of 
ignorance could avail. 

497U. S. 2gi. *19711. S. 294. 

^197 U. S. 297. 
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Board of Trade of the City of Chicago v. Christie Grain 
& Stock Cod’ 

The facts of this case were that the Board of Trade 
recorded the prices paid in its halls for various commodities, 
and sent them, through the telegraph companies, to certain 
approved parties, bucket shops and betting establishments 
being excluded. In some unknown, illegal way, the Christie 
Grain and Stock Company was informed of these prices. 

Passing by, as unimportant, whether either of these con- 
cerns was illegal as being a bucket shop, the Court decided 
ithat the Board of Trade should be maintained in its suit, 
since the quotations in its halls were its property, and no- 
body was entitled to steal them. As to the contracts with 
the telegraph companies, forbidding them from transmit- 
ting quotations to parties not approved by the Board of 
Trade; Mr. Justice Holmes speaking for the Court ^ de- 
cided these did not come under the act of 1890, since 
there was no attempt at monopoly in limiting communi- 
cations to certain people, which need have been communi- 
cated to no one. Consequently, the right of the Board 
of Trade was upheld. 

Hale V. Henkel} 

McAllister v. Henkel^ United States Marshall} 

Nelson v. United States} 

^ Fed. Anti^Trust Decisions, vol. ii, p. 717; May 8, 1905; 198 U. S, 
236. 

® Mr. Justice Harlan, Mr. Justice Brewer and Mr. Justice Day dis- 
sented from this opinion. 

^ Fed. Anti-Trust Decisions, vol. ii, p. 874; Mch. 12, 1906; 201 13 . S. 

43. 

^ Ibid., p. 916; Mch. 12, 1906; 201 U. S. 90. 

^Ibid.,^. 920; Mch. 12, 1906; 201 U. S. 92. 
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Alexander v. United States} 

These four cases came but indirectly under the anti-trust 
act They established the important principle that immun- 
ity against divulging incriminating evidence was personal 
to the individual, and did not extend to the corporation with 
which the witness was connected. In this way, they were 
of momentous importance in the prosecution of cases 
against corporations. 

'Chattanooga Foundry & Pipe Works v. City of Atlanta} 

This was a suit brought by the City of Atlanta against 
the Chattanooga Foundry and Pipe Works, to recover an 
excess of price for certain pipes, which the city had been 
led to pay by the semblance of competition created by the 
Addyston Pipe Combination. The Foundry Company 
claimed immunity on the ground of delay in bringing the 
suit, but this was overruled. 

Mr. Justice Holmes delivered the opinion of the Court.® 
He decided that a city was a person within the meaning of 
the act, and that it was injured in its property by having 
to pay the excess price. Congress had power to give an 
action for damages to an individual who suffers by breach 
of the law,” ^ and Finally, the fact that the sale was not 
so connected in its terms with the unlawful combination 
as to be unlawful (Connolly w. Union Sewer Pipe Co., 
184 U. S. 540) in nO' way contradicts the proposition that 
the motives and inducements to make it were so affected 
by the combination as to constitute a wrong.” 

By thus liberalizing the interpretation, the Supreme 

^Fed. Anti-Trust Decisions, vol. ii, p. 945; Mch. 12, 1906; 201 U. 
S. 117, 

Ibid., vol. iii, p. 113; Dec. 3, 1906; 203 U. S. 390. 

®Mr. Chief Justice Fuller and Mr/ Justice Peckham dissented. 

^203 U. S. 396-7. 
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Court sustained the decree of the circuit court of awarding 
to the city triple the excess price and attorney's fee.' 

Loewe v. Lawlor} 

This was a suit brought by Loewe, a nianufacturer of 
hats, against Lawlor and the United Hatters of North 
America, a labor organization, forming a part of the Ameri- 
can Federation of Labor, to recover damages inflicted on 
him by that organization, in its attempt to force him to 
emplby only union labor in his factory. On his refusal to" 
'Amionize his factory, they instituted a boycott, which 
successfully prevented him from employing other laborers, 
and also from selling his product for which he had form- 
erly found a market throughout the United States. By 
these means his business was injured to the extent of $80,- 
000. The completeness of the boycott was such as to ruin 
his business, and by the same methods the organization 
had already forced seventy of the eighty-two hat factories 
in the country to employ union labor. 

The facts were admitted, and the question was whether 
they constituted a case under the Sherman act. This the 
Court in a unanimous opinion delivered by Chief Justice 
Fuller, decided in the affirmative. 

In our opinion, the combination described in the declaration 
is a combination in restraint of trade or commerce among the 
several states, in the sense in which those words are used in 
the act, and the action can be maintained accordingly. 

And that conclusion rests on many judgments of this Court, 
to the effect that the act prohibits any combination whatever 
to secure action which essentially obstructs the free flow of 
commerce between the states, or restricts, in that regard, the 
liberty of a trader to engage in business/ 

^Fed, Anti-Trust Decuions^ vol. iii, p. 324; Feb. 3, 1908; 208 U. S. 
274. 

*208X1.3.292-3. 
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He then dismissed various objections: that intrastate 
business was also included, which, he said, was negligible in 
quantity; that physical obstruction was not alleged, which 
he said was not necessary; and that the defendants were 
not engaged in interstate commerce, which he answejed by 
stating that '' the act made no distinction between classes, 
.and that every obstruction was illegal.” 

On all these grounds, the case came within the statute, 
and plaintiffs were awarded damages. ^ 

Shawnee Compress Co, v. Anderson.^ 

This was a suit brought in Oklahoma by certain stocks* 
holders of the Shawnee Company to cancel a lease made 
by that company of all its property to the Gulf Compress 
Company, on the ground that the officers of their com- 
pany had no right to execute the lease, and had done so for 
personal considerations; and that the Gulf Company in- 
tended in this way to secure a monopoly of the business 
of compressing cotton. The supreme court of the territory 
found in favor of the plaintiff, on the ground that the 
lease would tend to secure the Gulf Company in its mono- 
poly of compressing cotton. 

Mr, Justice McKenna delivered the unanimous opinion 
of the Supreme Court. In spite of the fact that the 
Shawnee Company was financially embarrassed, and aided 
by making the lease, he sustained this judgment, on the 
ground that the former covenanted to aid the latter by not 
entering the field against it, and pledging itself " to render 
every assistance to prevent others from entering it” ^ Of 
this, he said, "The first effect would necessarily be the 
cessation of competition. If there was left a possibility of 
other compresses being constructed, it was made less by 


I^Fed, Anti-Trust Decisions yVol. iii, p. 357; Apr. 13, 1908; 204 U. S. 

423. 

*209X1. S. 433. 
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the power that could be opposed to them/' ^ Coming to 
the effect of the Sherman act on this case, he reiterated that 
'‘ it has been decided that not only unreasonable but all 
direct restraints of trade are prohibited, the law being there- 
by distinguished from the common law," and later, he de- 
cided that the principle governing the contract was that 

The restraint upon one of the parties must not be greater 
than protection to the other party requires." ^ 

On these grounds, the Court affirmed the decision can- 
celing the lease. 

C ontinental W all Paper Co. v. Louis Voight & Sons Co.'^ 

The Wall Paper Company, in this case, sued a retailer, 
Voight & Sons Company, for a balance of money due to 
itself; in defense of the non-payment of which the retailer 
made several answers, of which the most important was 
that the Wall Paper Company was a combination formed 
in 1898 to monopolize and restrain trade. This combin- 
ation was composed of over thirty formerly competing 
firms, and controlled 98% of the wall-paper industry of 
the country, thus regulating prices, products, patterns and 
terms of sale to jobbers. These, the plaintiff averred, were 
unreasonable and unjust 

Justice Harlan rendered the opinion of the Court.”* 

^209X1.5.433-4. 

2 209 U. S. 434 - 5 * 

^Fed. AntFTrusi Decisions^ vol. iii, p. 480; Feb. i, 1909; 2x2 U. S. 
227. 

^ Mr. Justice Holmes, with whom concurred Mr. Justice Brewer, Mr. 
Justice White and Mr. Justice Peckham, dissented from this opinion. 

Mr. Justice Holmes^ ground was that the sales themselves were legal 
transactions, and not connected with the legality of the combination. 
And further, he held that the contract between the two concerns was 
legal. ‘‘The plaintiff’s unlawful purpose did not make it unlawful to 
buy the plaintiff’s goods.” In these respects, he held the present case 
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After explaining the Sherman act as forbidding every con- 
tract, he stated: That the combination represented by the 
plaintiff company is within the prohibition of the above 
act of Congress is clear from the facts admitted by the 
demurrer/' ^ He then pointed out the difference between 
this and the Connolly case. In that case, the purchaser 
had no connection with the combination, and his purchase 
was a thing apart. In this case, the purchase directly 
carried out the object of the combination. 

To quote his summing up : 

Stated shortly, the present case is this : The plaintiff comes 
into court admitting that it is an illegal combination whose 
operations restrain and monopolize commerce and trade 
among the states and asks a judgment that will give effect, as 
far as it goes, to agreements that constituted that combina- 
tion, and by means of which the combination proposes to 
accomplish forbidden ends/ 

In such a case the benefit of the defendant was unim- 
portant when compared to the principle involved of sanc- 
tioning an illegal contract. He then reiterated the former 
decisions of the Court that in any case the Court will not 
be restricted to a partial statement of the facts, but will con- 
sider all the circumstances connected with the transaction 
so as to ascertain its real nature.’" Viewed in this broad 
way, he decided that the plaintiff could have no redress. 

to be analogous to that of Connolly v. Union Sewer Pipe Company. 
‘‘There, as here, there was, or was assumed to be, an illegal trust."' 

Concurring in these views, Mr. Justice Brewer added that the anti- 
trust act prescribed three remedies— criminal prosecution, forfeiture of 
property, and triple damages in case of injury. But the defendant, in- 
stead of seeking any of these remedies, simply wished to be excused 
from a debt. This, he considered, was not a just remedy because the 
defendant had re-sold these goods at a higher price, and had not been 
injured in his property. 

^212 U. S. 255. 


212 U. S. 262. 



315] decisions of the supreme court 141 

American Banana Co, v. United Fruit Co.^ 

This was a suit brought by the American Banana Com- 
pany against the United Fruit Company to recover damages 
alleged to . have been done to its property in Panama by 
Cost4 Bica at the instigation of the latter company, to se- 
cure it in its monopoly of the banana trade. 

The Supreme Court in an opinion delivered by Justice 
Holmes held that these acts were done under the jurisdic- 
tion of foreign states, and that the influence of the Shennan 
act was limited to the United States, even though the acts 
''were done by citizens of this country and injuriously af- 
fected other citizens of the United States. 

United States v. Kissel and Harned," 

In this case the American Sugar Company through the 
defendant Kissel, loaned to the Pennsylvania Sugar Com- 
pany, a sum of money, and obtained, as collateral, sufficient 
stock to allow it to vote that the latter company should dis- 
continue in business. It pleaded that this act was done 
more than three years before the filing of the suit by the 
United States, and that by the statute of limitations, it was 
immune. 

But Mr. Justice Holmes held, for the Supreme Court,® 
that a conspiracy did not end with the act of conspiring, 
but continued as long as it had effect, and that the effect of 
the conspiracy lasted until the filing of the suit. Where, 
as here, the indictment, consistently with the other facts, 
alleges that it did so continue to the date of filing, that al- 
legation must be denied under the general issue and not be a 
special plea.’’ 

^ Fed. Anti-Trust Decisions, vol. iii, p. 648; Apr. 26, 1909; 213 U. S. 
. 347 - 

® Ibid., vol. iii, p. 816; Dec. 12, 1910; 218 U. S. 601. 

* Unanimous decision. ^218 U. S. 610. 
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The Supreme Court decided only that a conspiracy could 
have continuance, and did not consider the larger aspects 
of the suit. 

The Dr. Miles Medical Co. v. John D. Park & Sons Co.^ 

'0 

The Dr. Miles, Medical Company was a manufacturer of 
patent medicines, which it sold to wholesale jobbers and 
retailers. These sales were made under contracts not to 
resell under certain prices fixed by the manufacturer, and 
only those jobbers and retailers who signed such contracts 
could obtain the medicines. The Medical Company al-e 
leged that the John D. Park & Sons Company, a jobber, 
who had not signed a contract, had induced other favored 
jobbers, unknown to the Medical Company, to sell medi- 
cines to it at cut prices, and had resold, without a contract, 
to certain retailers, who were thus also enabled to sell at 
cut prices. Against this practice, an injunction was prayed 
for, on the ground that the sale of their goods at cut 
prices ” hurt their business with other retailers, and dam- 
aged their reputation with the public. The defendant de- 
murred to the bill for want of equity, and was sustained 
in the lower courts, from which an appeal was taken. 
Thus, the bill came before the Supreme Court, for which 
Mr. Justice Hughes delivered the opinion.^ 

He came at once to^ the principal question — that of the 
validity of the restrictive agreements. The first inquiry 

^ Ted. Anti-Trust Decisions, vol. iv, p. i; Apr. 3, 1911; 220 U. S. 

373.' 

^ Mr. Justice Holmes, in a dissenting opinion, based on the view that 
the retail dealer was an agent of the manufacturer, and not the owner 
of the goods, accurately measured the significance of this decision. 
“There is no statute covering the case; there is no body of precedent 
that by ineluctable logic requires the conclusion to which the Court has 
come. The conclusion is reached by extending a certain conception of 
public policy to a new sphere.’^ Mr. Justice Lurton took no part in 
this decision. 
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was whether the jobber was the agent of the manufacttirer 
whose goods he sold, or the owner of those goods which 
he sold for himself. After an exhaustive study into all 
the aspects of this question, he decided that the wholesale 
dealer TOust be regarded as the ownier of the goods, which 
he had bought for resale. He then examined the nature of 
the contracts, explaining them as 

a system of interlocking restrictions by which the complainant 
seeks to control not merely the prices at which its agents may 
sell its products, but the prices for all sales by all dealers at 
wholesale or retail, wdi ether purchasers or subpurchasers, and 
thus to fix the amount which the consumer shall pay, elim- 
inating all competition/ 

and declared it to be obvious that they restrained interstate 
trade. 

Next, he took up the two main contentions of the com- 
plainant that these restrictions did not fall under the Sher- 
man act. The first, that these restrictions were valid be- 
cause they related to proprietary medicines manufactured 
under a secret process, he dismissed on the ground that a 
secret process was not protected by law as was a patent, and 
that it did not imply a right to control competition among 
retail dealers. 

Coming to the second, that a manufacturer was entitled 
to control the prices on all sales of his own products, he ex- 
plained the view of the Court at some length before reach- 
ing a conclusion. He first decided that because a manu- 
facturer is not bound to make or sell, it does not follow that 
in case of sales actually made he may impose upon pur- 
chasers every sort of restriction.’’ ® Nor could he, by rule 
and notice, fix prices for future sales. In this connection, 
he said: 


^ 220 U. S. 399. 


’220 U. S. 404. 
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With respect to contracts in restraint of trade, the earlier doc- 
trine of the common law has been substantially modified in 
adaptation to modem conditions. But the public interest is 
still the first consideration. To sustain the restraint, Jt must 
be found to be reasonable both with respect to the public and 
to the parties, and that it is limited to what is fairly neces- 
sary, in the circumstances of the particular case, for the pro- 
tection of the covenantee, otherwise, restraints of trade are 
'Void as against public policy.^ 

Regarded from this point of view, he decided that ther^e 
was no difference between a contract entered by the manu- 
facturer and each dealer to fix the retail price, and a com- 
bination of dealers with the same object in view, and as the 
latter would obviously be harmful to the public, so also was 
the former. 

Therefore, these contracts were adjudged to be invalid 
both at common law and under the act of 1890. 

Standard Oil Co, of New Jersey v. United States J 

The suit brought by the United States against the Stand- 
ard Oil Company involved such a mass of detailed facts, 
extending over a period of some forty years, that it seems 
scarcely possible tO' bring it within the limits of this volume 
in an intelligible manner. The testimony taken for the case 
alone covered 12,000 pages, which was printed in twenty- 
three volumes. 

The Court, in an epoch-making opinion delivered by 
Chief Justice White, first summarized the facts.^ Briefly, 

^ 220 U. S. 406. 

^ Fed. Anti-Trust Decisions y vol. iv, p. 79; May 15, 1911; 221 U. S. i. 

^ Mr. Justice Harlan delivered a separate opinion, though concurring 
in the decision of the Court. He stated his views because the Court 
by its decision, when interpreted by the language of its opinion, has not 
only upset the long-settled interpretation of the act, but has usurped the 
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the charge was that the defendants, the Standard Oil Com- 
pany of New Jersey and thirty-three other corporations, 
together with certain individuals, “ were engaged in con- 
spiring to restrain the trade and commerce in petroleum 
. . . and the products of petroleum . . and to mono- 

polize said commerce.” ^ The conspiracy was* alleged to have 
been formed about 1870, and to have continued up to the 
present in varying forms, which occupied three periods, 
the first from 1870 to 1882, the second from 1882 to 1899,* 
third since 1899. In the first period, the monopoly 
was gained by the acquirement of practically all the oil re- 
fineries in the country, the obtaining of preferential rates 
and rebates for transportation, and the control of pipe 
lines which carried the crude oil to the refineries. The 
second period was marked by the creation of a trust proper. 
All the property was valued, and put in the hands of nine 
trustees, who issued trust certificates to the original owners. 
In the third period, the form of combination was changed 
from that of a trust, to a holding corporation. This cor- 
poration was chartered in the State of New Jersey, so 
liberally that it obtained the right to engage in practically 
every form of business, including the right to hold the 
stock of other corporations. In each of these forms, the 
combination was averred to have monopolized and re- 
strained interstate commerce, by means which the Chief 
Justice grouped under the following heads : ® 

Rebates, preferences and other discriminatory practices in 
favor of the combination by railroad companies ; restraint 
and monopolization by control of pipe lines, and unfair prac- 

constitutional functions of the legislative branch of the government.” 
Quoting the language of the act, and many subsequent decisions, he 
insisted that the Court had no right to introduce the word ** reasonable^* 
into the act, and that it was a dangerous usurpation of legislative power, 
^221 U. S. 31. ^221 U, S. 43-4. 
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tices against competing pipe lines ; contracts with competitors 
in restraint of trade; unfair methods of competition, such as 
local price cutting at the points where necessary to suppress 
competition; espionage of the business of competitors, the 
operation of bogus independent companies, and payment of 
rebates on oil, with the like intent ; the division of the United 
States into districts and the limiting of the operations of the 
various subsidiary corporations as to such districts so that 
competition in the sale of petroleum products betweens. such 
corporations had been entirely eliminated and destroyed ; and 
finally reference was made to what was alleged to be tlje 

enormous and unreasonable profits earned by the Standard 
Oil Company as a result of the alleged monopoly; which 
presumably was averred as a means of reflexly inferring the 
scope and power acquired by the alleged combination. 

The Chief Justice then quoted from the summing-up of 
the brief of the company.^ While admitting many of the 
acquisitions of property, they denied the fact of conspiracy, 
and particularly the charge that the trust of 1882 was a 
combination of independent and competing concerns. The 
means charged in the monopolization of the industry were 
generally denied. 

After reviewing the history of the suit in the federal 
courts, and commenting on the complete antagonism of 
the views of the two parties, the Chief Justice proceeded 

^ 221 U. S. 44. ‘Ut is sufficient to say that, whilst admitting many 
of the alleged acquisitions of property, the formation of the so-called 
trust of 1882, its dissolution in 1892, and the acquisition by the Standard 
Oil Company of New Jersey of the stocks of the various corporations in 
1899, they deny all the allegations respecting combinations or conspira- 
cies to restrain or monopolize the oil trade; and particularly that the so- 
called trust of 1882, or the acquisition of the shares of the defendant 
companies by the Standard Oil Company of New Jersey in 1899 was a 
combination of independent or competing concerns or corporations. The 
averments of the petition respecting the means adopted to monopolize 
the oil trade are traversed either by a denial of the acts alleged or of 
their purpose, intent, or effect.^’ 
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to his own analysis of the case. His investigation, he 
announced, was to be divided under four heads : ^ First, the 
text of the first and second sections of the act originally 
considered, and its meaning in the light of the common law, 
and the law of this country at the time of its adoption; 
Second, the contentions of the parties concerning the act, 
and the scope and effect of the decisions of this Court upon' 
which they relied ; Third, the application of the statute to 
facts ; and. Fourth, the remedy, if any, to be afforded as the 
result of such application. 

First: The text of the act and its meaning. A review 
of the congressional debates of 1890 led to the conclusion 
that 

Ihere can be no doubt that the sole subject with which the 
first section deals is restraint of trade as therein contemplated, 
and that the attempt to monopolize and monopolization is 
the subject with which the second section is concerned. It is 
certain that those terms, at least in their rudimentary mean- 
ing, took their origin in the common law, and were also 
familiar in the law of this country prior to and at the time of 
the adoption of the act in question.’’ 

From a rapid review of the English and the American 
law he decided that monopolies were unlawful at common 
law, because of their restriction to individual freedom and 
injury to the public ; that the freedom of the individual was 
restricted and injured when the character of the deal re- 
sulted in an enhancement of price; that both in the interest 
of the individual and the public, a contract whereby an 
individual put an unreasonable restraint upon himself, was 
void. And that at common law, monopoly, on account of 
its effects, was spoken of as a restraint of trade. This was 
true in both countries. While monopoly by an act of 

^221 U. S. 49. 


^221 U. S. 50-1. 
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sovereignty was not considered a danger in the United 
States, still acts in restraint of trade, as amounting to 
monopoly, were generally feared on account of their evil 
effects.^ The word monopolize,’' was defined as acts 
which unduly diminished competition and enhanced prices. 
Such acts were ‘sought to be prevented in many ways — con- 
stitutional amendments, acts of legislatures and judicial 
decisions. 

" The Chief Justice then pointed out 


that as modern conditions arose, the trend of legislation ai^d 
judicial decision came more and more to adapt the recog- 
nized restrictions to new manifestations of conduct or of deal- 
ing which it was thought justified the inference of intent to do 
the wrongs which it had been the purpose to prevent from the 
beginning.^ 

In this way, were prohibited all contracts or acts which 
were unreasonably restrictive of competitive conditions; 
and the decisions, depending as they did on economic con- 
ditions, at one time treated as valid contracts which, at 
another time, and under other conditions, were adjudged 
invalid. ^ 


’ 221 U. S. 55. “As it was deemed that monopoly in the concrete 
could only arise from an act of sovereign power, and, such sovereign 
power being restrained, prohibitions as to individuals were directed, not 
against the creation of monopoly, but were only applied .to such acts in 
relation to particular subjects as to which it was deemed, if not re- 
strained. some of the consequences of monopoly might result.’* 

® 221 U. S. 57. 

®22i U. S. 58. “ Without going into detail, and but very briefly sur- 

veying the whole field, it may be with accuracy, said that the dread of 
enhancement of prices and of other wrongs which it was thought would 
flow from the undue limitation on competitive conditions caused by 
contracts or other acts of individuals or corporations, led, as a matter 
of public policy, to the prohibition or treating as illegal all contracts or 
acts which were unreasonably restrictive of competitive conditions, 
either from the nature of character of the contract or act, or where the 
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Coming then, to an interpretation of the first section of 
the statute, the Chief Justice decided (i) that it was 
drawn up in the light of the existing practical conception 
of the law of restraint of trade, since it included acts 
which were attempts to monopolize; (2) jthat in view of 
the new forms of combinations and contracts which were, 
being evolved from existing economic conditions, any form 
by :^hich an undue restraint of commerce was brought 
about, was included in the condemnation of the act; and 
^3) that since the acts embraced in the condemnation were 
not specifically defined, and that any act done anywhere in 
the field of human activity was illegal, if it was in restraint 
of trade, the exercise of judgment, in determining whether 
any specific act violated the law, was called for. The 
standard by which such conclusion w’^as to be reached was 
not specified, though indubitably contemplated, and this 
could be none other than the standard of reason, for the 
purpose of adjudging whether any case had or had not 
brought about the wrong against which the statute provided. 

An interpretation of the second section showed that it 
was intended to supplement the first and to make sure that 
by no possible guise could the public policy embodied in 

surrounding circumstances were such as to justify the conclusion that 
they had not been entered into or performed with the legitimate purpose 
of reasonably forwarding personal interest and developing trade, but on 
the contrary, were of such a character as to give rise to the inference or 
presumption that they had been entered into, or done with the intent 
to do wrong to the general public and to limit the right of individuals, 
thus restraining the free flow of commerce and tending to. bring about 
the evils, such as enhancement of prices, which were considered to be 
against public policy. It is equally true to say that the survey of the leg- 
islation in this country on this subject from the beginning will show, de- 
pending as it did upon the economic conceptions which obtained at the 
time when the legislation was adopted or judicial decision was rendered, 
that contracts or acts were at one time deemed to be of such a character 
as to justify the inference of wrongful intent which were at another 
period thought not to be of that character.” 
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the first section be frustrated or evaded.” Having ex- 
plained that '‘monopolization” and. “ restraint of trade” 
were used synonymously, he stated that 

when the second section is thus harmonized with and made 
as it was intended to be the complement of the first, it be- 
xomes obvious that the criteria to be resorted to in any g^iven 
case for the purpose of ascertaining whether violations of the 
section have been committed, is the rule of reason guided by 
the established law and by the plain duty to enforce the pro- 
hibitions of the act and thus the public policy which its 
strictions were obviously enacted to subserve. 


And he concluded by remarking that the act indicated a 
consciousness that monopoly could be best prevented by a 
strict maintainance of the freedom to contract, and the 
sharp prohibition of unlawful contracts having a mono- 
polistic tendency or unduly restraining trade. 

Before applying these principles to the case in question, 
the Chief Justice paused to consider the contentions con- 
cerning the meaning of the statute urged by the two parties. 
He first summarized the view of the government: 

That the language of the statute embraces every contract, 
combination, etc,, in restraint of trade, and hence its text 
leaves no room for the exercise of judgment, but simply im- 
posed the plain duty of applying its prohibitions to every 
case within its literal language.^ 

And then he pointed out that this assumed every contract 
to be in restraint of trade, which was not the case. The 
following of this contention would preclude the only way 
by which acts included within the statute could be ascer- 
tained, that is, by the light of reason. And he explained 
at length how the Freight Association and the Joint Traffic 
cases, when taken as a whole, bore out the interpretation 


^ 221 U. S. 63. 
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that reason was used in arriving at the conclusions to which 
the Court came at that time. 

Turning to the views urged for the defendant, he pointed 
out: first, that the contention that the act could not be con- 
stitutionally applied, since this would extend the power over 
production within the states, had been disposed of by the de- 
cisions of the Court later than the Knight case; and’ 
second, that the argument that the act could not be applied 
imd^ the facts of this case without impairing rights of 
property and destroying the freedom of contract or trade, 
’which was protected by the constitutional guaranty of due 
process of law, was unsound if the act were reasonably 
applied— in that it could only be sound if the act were ap- 
plied without reason. And following out these proposi- 
tions to their logical conclusion, they meant that “ it never 
can be left to the judiciary to decide whether in a given case 
particular acts come within a generic statutory provision;^’ ^ 
which was obviously absurd. 

Having thus disposed of the contentions of both parties, 
the Chief Justice turned to the facts of the case, and the 
application of the statute to them. The facts were (i) the 
formation of the Standard Oil Company of Ohio; (2) the 
organization of the trust; and (3) the New Jersey corpor- 
ation and its acquisition of the shares of the other cor- 
porations. xA.nd he sustained the decision of the court be- 
low, that these acts operated not only to destroy the poten- 
tiality of competition, but were also a conspiracy in re- 
straint of trade, in violation of the first section of the act, 
and a monopolization, bringing about a perennial violation 
of the, second section, for the following reasons: 

(a) Because the unification of so vast a power and con- 
trol in the New Jersey corporation caused a prima-facie 
presumption of a combination in restraint of trade. 



221 U. S. 69. 
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(b) Because this presumption was made eonclusive by 
considering the conduct of those who brought about the 
combination, both before and after its consummation. 

In fact, he concluded, the matter could not be impartially 
examined, without leading irresistibly tO' the opinion that 
the whole intent and purpose of the organization was to 
achieve and maintain a monopoly in the oil business. 

Coming then to the last question, the remedy to be ad- 
ministered, the Chief Justice explained that it must be^wo- 
fold in character: 

^ ■ 

1st. To forbid the doing in the future of acts like those which 
we have found to have been done in the past which would be 
violative of the statute. 2nd. The exertion of such measure 
of relief as will effectually dissolve the combination found to 
exist in violation of the statute, and thus neutralize the ex- 
tension and continually operating force which the possession 
of the power unlawfully obtained has brought and will con- 
tinue to bring about/ 

Before applying the remedies, the Chief Justice first 
considered the relief recommended by the court below. 
This court determined that the New Jersey corporation, 
in so far as it held the stock of the other corporations, was 
a combination in violation of the act. It commanded a dis- 
solution of the corporation—, in effect, a return of the 
stock to the stockholders of the various subsidiary cor- 
porations. To make this effective, the holding corporation 
was forbidden from exercising any rights of ownership of 
the stocks, and the subsidiary corporations were forbidden 
to pay any dividends to the holding corporation. After 
this dissolution, the subsidiary corporations were enjoined 
from in any way conspiring to violate the act, and were 
forbidden to do any acts which might tend to bring about 
a monopoly. Pending the execution, all defendants were 


^221 U. S. 78. 
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forbidden from engaging in interstate commerce, a delay 
of thirty days, however, being allowed before this order 
went into effect 

The first part of this decree, the Chief Justice held to 
be appropriate. Also, after explaining that the injunction 
against the subsidiary corporations, from combining to 
violate the law, meant only unlawful combinations, and not 
normal and lawful contracts or agreements, he held this 
decision to be just. However, in view of the magnitude 
of the interests, he decided that the time allow- ed for the 
^dissolution to become effective was too short, and should 
be extended from thirty days to six months. And, con- 
sidering the possible injury to the public, he adjudged im- 
proper the decree to suspend interstate commerce until the 
dissolution should have been effected. 

Thus modified, the Chief Justice, concluded that the 
decree below?- w^as right, and should be affirmed. 

American Tobacco Company v. United States} 

The decision in this case followed closely on the heels 
of the Standard Oil decision. Like that case, the opinion 
was rendered by Chief Justice White, with the concurrence 
of the entire bench, Justice Harlan alone dissenting, not 
with the decision, but in the detail of reasoning.^ The first 
part of this decision, involving as it did the decree of the 
court below, may be passed over. Both parties appealed 
from the decision, and as the Supreme Court came to its 
owm conclusions, we may commence with the independent 
investigation as outlined by the Chief Justice. His opinion 
was divided into three parts: first, the undisputed facts; 

^ Fed, Anti-Trust Decuions.yoX, iv, p. 168; May 29, 1911; 221 U. S. 
106. 

® Justice Harlan’s dissent was first with the decree. He considered 
that the Supreme Court should itself have named the details which 
would prohibit the evil of the combination; and he again protested 
against the application of the “rule of reason’^ in interpreting the act. 
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second, the meaning of the anti-trust act and its application 
as correctly construed to the ultimate conclusions of fact 
deducible from the proof; and third, the remedies to be 
applied. 

Taking up, first, the undisputed facts, the Chief Justice 
examined the period up to the organization of the Con- 
tinental Tobacco Company in 1898. Before 1890, he found 
that competition was very severe, both in the purchase 
of the raw leaf, and in the sale of the product In that 
year five concerns, controlling practically all the production 
of cigarettes, united in the formation of the Americarf 
Tobacco Company. This company, during the next eight 
years, pursued a policy of purchasing other plants, with the 
purpose of gaining control over plug tobacco. This was 
accompanied by extraordinarily , severe competition, which 
however was successful, and resulted in the formation of 
the Continental Tobacco Company, a new concern including 
the old American Tobacco Company, and the leading 
manufacturers of plug tobacco. 

The same policy was continued after 1898, The con- 
solidation bought some thirty competing businesses in the 
following year, some of which were closed, and others 
carried on as ostensible competitors. In this connection, 
the Chief Justice called attention to the enormous expendi- 
ture of money for plants which were immediately closed, 
and the similarity of policy which had been pursued ever 
since the first consolidation in 1890. 

In 1901, all the - companies were again merged in the 
Consolidated Tobacco Company, a new holding corpora- 
tion, which, through stock-ownership, completely central- 
ized the control of the industry. And in 1904, the last 
merger of the companies took place under the name of the 
American Tobacco Company. This company continued 
the policy of buying up competitors, some of whose plants 
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it closed, and others it ran as if they were independent 
competitors. And the Chief Justice concluded that the 
same method and policy had characterized the consolida- 
tion at all times and under all its various names. 

He then passed to the second question, the construction 
of the anti-trust act, and its application to this case. 

If the anti-trust act [he said] is applicable to the entire situa- 
tion#here presented, and is adequate to afford complete relief 
for the evils which the United States insists that situation 
j*resents, it can only be because that law will be given a more 
comprehensive application than has been affixed to it in any 
previous decision.^ 

This was because, setting aside the power gained by a 
corporation through stock-ownership in other corporations, 
there would yet remain to be settled the question whether 
that corporation, in and of itself, was in violation of the 
law. For such a construction, the literal interpretation of 
the act, insisted on by the United States, would be inade- 
quate, since many of the corporations depended for their 
power, not on a consolidation, but on a purchase of prop- 
erty. The interpretation insisted upon by the Tobacco 
Company would be equally inadequate. For it insisted 
that, under the letter of the law, the forms by which the 
properties were acquired were excluded from the act, and 
that each act, judged singly, was for the purpose of ad- 
vancing, and not obstructing trade. 

To escape from this dilemma, the Chief Justice reverted 
to the construction given to the statute in the Standard 
Oil case. In that case, it was held, without departing 
from any previous decision of the Court, that as the statute 
had not defined the words restraint of trade, it became 
necessary to construe those words, a duty which could only 


"221 U. S. 175. 
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be discharged by a resort to reason.’’ ^ And after defend- 
ing this view at some length, he concluded that the sound- 
ness of the rule that the statute should receive a reasonable 
construction, after further mature deliberation, we see no 
reason to doubt.” 

Applying this rule, it first became plain that the parti- 
xular form of the assailed transaction was of no import- 
ance. And a consideration of the undisputed facts over- 
whelmingly ” resulted in the verdict that they were within 
the prohibitions of the statute. ' ^ 

We say these conclusions are inevitable, not because of the 
vast amount of property aggregated by the combination, not 
because alone of the many corporations which the proof 
shows were united by resort to one device or another. Again, 
not alone because of the dominion and control over the 
tobacco trade which actually exists,^ 


but because: (a) The first combination was impelled by a 
fierce trade war; (b) The acts of this combination showed 
that it used its power further to monopolize the industry by 
driving competitors out of business or bringing them into 
the combination; (c) Consciousness of wrong-doing was 
shown by the changing of the name and form of the com- 
bination, despite its uniform policy of restraining others 
and monopolizing the industry; (d) Control was gradually 
absorbed over all the elements of tobacco products, through 
seemingly independent corporations; (e) Enormous sums 
were expended in buying plants, not for productive pur- 
poses, but to close them; (f) Contracts were repeatedly 
made (whose isolated legality was not here considered) 
whereby manufacturers bound themselves not to compete 
in the future. 

Coming lastly, to the remedy to be applied to a combina- 


^221 U. S. 178-9. 


*221 U. S. 182. 
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tion, which as a whole, involving all its co-operating 
or associated parts, in whatever form clothed, constitutes 
a restraint of trade within the first section, and an attempt 
to monopolize or a monopolization within the second sec- 
tion o"f the anti-trust act the Chief Justice stated that 
the relief required must be broad in its nature, and must 
involve both permanent relief and temporary relief pend-' 
ing the working-out of this solution. 

The three purposes of giving complete effect to the 
s^tatute, harming as little as possible the general public, 
and protecting innocent stockholders, must further guide 
the form of the remedy applied. The difficulty was 
still more increased by the facts that a prohibition of stock 
ownership would afford only partial relief, because the com- 
plexity of the scheme made it impossible to formulate a 
remedy which would at all restore former conditions, and 
because the scheme of unification was so involved that any 
specific order might either injure the public or perpetuate 
the combination. 

He then discussed as improper the plans of issuing a 
blanket injunction against further combination or of ap- 
pointing a receiver for the whole property, and decreed as 
follows : 

1. That the combination was in restraint of trade. 

2. That the court below be ordered to arrange with the 
combination a new condition of affairs which should be 
honestly in harmony with the law. 

3. That six months be allowed to complete this arrange- 
ment, with an extension of sixty days, if necessary. 

4. That in case no arrangement was made, the court 
below should either prohibit interstate commerce to all 
members of the combination by means of‘ an injunction, 
or appoint a receiver over the whole property. 


^221 U. S. 184. 
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Pending the adjustment, all of the defendants were re- 
strained from in any way enlarging the power of the 
combination. ‘ 

United States v. St. Louis Terminal Association.'^^ 

The Terminal Association was formed in 1889 by vari- 
Vous railroads entering St Louis, for the purpose of com- 
bining several independent terminal companies, and operat- 
ing them as one system. However, there soon entereddnto 
competition with it two other companies, open to all rail- 
roads, which kept the entry into St. Louis open for othdr 
railroads. Shortly after, the Terminal Association bought 
control of its two competitors, and combined the three sys- 
tems. It was against this consolidation that the United 
States brought suit. 

Mr. Justice Lurton rendered the decision for the Supreme 
Court^ Whether this case was included under the Sher- 
man act, he said, depended on the intent to be inferred 
from the extent of the control thereby secured over in- 
strumentalities which such commerce is under compulsion 
to use, the method by which such control has been brought 
about and the manner in which that control has been 
exerted.'’ ® 

From a detailed study of the peculiar location of St. 
Louis, whose connecting bridges are dependent on railroad 
lines to connect them with the depots, he found that all 
roads entering the city were absolutely dependent on the 
facilities offered by the Terminal Association, and there- 
fore at the mercy of those roads which controlled the 
Association. Thus the purpose of unification was the re- 
straint of commerce. And while there was no evidence 

^ 224 U. S. 383, April 22, 1912. 

* Mr, Justice Holmes took no part in this decision. 

*224X1.8.395. 
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that the proprietary” companies had availed themselves of 
their power to impede competition, still their ability to do 
so, if they wished, was plain. 

Although admitting that the existence of terminal as- 
sociations was a great benefit, yet the methods and con- 
tracts in this case were so framed as to unify control and 
make a restraint of commerce easily possible. And finding 
that the combination '' would not be an illegal restraint, 
under the terms of the statute if it were what is claimed foV 
^t, a proper Terminal Association acting as the impartial 
agent of every line which is under compulsion to use its 
instrumentalities/’ ^ the Court ordered that the agreement 
be so altered as to constitute it a bona-fide agent and serv- 
ant of every railroad which wished to use its facilities. 
This task was given to the district court, with instructions 
to pass on the plan of reorganization adopted by the Ter- 
minal Association. 

United States v. Standard Sanitary Manufacturing CoJ^ 
This was a suit by the government against sixteen cor- 
porations engaged in the manufacture of enameled iron- 
ware, charging an agreement between them, whereby they 
subjected themselves to certain rules and regulations, 
among others not to sell their product to the jobbers, ex- 
cept at a price fixed, not by trade and competitive condi- 
tions, but by the decision of the committee of six of their 
number.” Moreover, the jobbers were brought into the 
combination, and their loyalty assured by a system of bene- 
fits and penalties. The extent of the consolidation was 
shown by its manufacture of 85% of the total trade of the 
country and its control of over 90% of the wholesale 
dealers. 

^221 U. S. 410. 

* Decided Nov. 16, 1912. 
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The defense was that previous to the combination, the 
trade had been in a very bad position because of the 
selling of poor qualities by the rivals of the Sanitary Com- 
pany; and that the combination was nothing but a legal 
sale of patent rights. These rights, indeed, were given on 
condition that ho inferior articles should be put on the 
market, and that they should be sold at an agreed standard 
price. 

'But Mr. Justice McKenna, in delivering the opinion of the 
Court, after a lengthy inquiry into the agreement betweep. 
the manufacturers, found that the provisions were such as 
to restrict prices and competition. Especially, he found 
fault with the manner of fixing prices, and the restrictive 
contracts which the jobbers were forced to sign before be- 
ing allowed to handle their articles. These conditions, the 
Justice decided, went beyond the rights granted by patents, 
and accomplished a restraint of trade. And no disguise of 
form could serve as an excuse. Nor can they be evaded 
by good motives. The law is its own measure of right and 
wrong, of what it permits or forbids, and the judgment of 
the courts cannot be set up against it in a supposed ac- 
commodation of its policy with the good intention of 
parties, and, it maybe, of some good results.’’ 

United States v. The Union Pacific Railroad Cod 

This case grew out of the purchase by the Union Pacific 
Railroad, through one of its proprietary companies, the 
Oregon Short Line, of 46% of the stock of the Southern 
Pacific Company. The government contended that prior 
to this purchase, the two companies were in competition, 
and acted independently, and that subsequently, the Union 
Pacific had dominated over the affairs of the Southern 
Pacific to eliminate competition, and create a monopoly. 


^ Decided Dec. 2, 1912. 
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Mr, Justice Day delivered the opinion of the Supreme 
Court/ Certain constructions, he said, have been positively 
settled : the act applied to interstate railroads ; the act was 
intended to reach combinations which restrained freedom 
of action or the play of competition in interstate commerce ; 
competition, not combination, should be the law of trade; 
the statute should be given a reasonable construction. 

Accordingly a- combination which placed railroads en- 
gage^d in interstate commerce in such relation as to create 
a. single dominating control in one corporation, whereby 
natural and existing competition in interstate commerce is 
unduly restricted or suppressed, is within the condemnation 
of the act/^ And the form of the combination was of no 
importance. Moreover, the legality of the purchase under 
state law, constituted no defense if it were against the 
Sherman law. 

And then he set aside the contention that the two roads 
had not been in competition before the purchase. If they 
had not been as to rates, they had been as to superiority of 
service and accommodation; and this was destroyed. 

Nor does it make any difference that rates for the time being 
may not be raised, and much money be spent in improve- 
ments after the combination is effected. It is the scope of 
such combinations and the power to suppress or stifle compe- 
tition or create monopoly which determines the applicability 
of the act. < ' 

And then the Justice, after disposing of various techni- 
calities, reached the conclusion that the purpose of the whole 
transaction was to unify the control of the two roads, and 
that ownership of 46% of the Southern Pacific stock was 
sufficient for this purpose. 

The application of relief must conform to two rules: 


^ Mr. Justice Vande venter took no part in this decision. 
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first, the forbidding of like acts in the future; and second, 
the effectual dissolution of the combination. And he or- 
dered such disposition of the stock as would meet the ap- 
proval of the district court, within three months time. 


United States v. The Reading Company et alT 
This was a suit brought by the United States against 
several railroad companies which were engaged in the min- 
ing and transportation of anthracite coal, chiefly in the 
state of Pennsylvania, and which were alleged to have 
formed a combination for the purpose of regulating prices 
and conditions, in restraint of trade. 

Mr. Justice Lurton delivered the opinion of the Supreme 
Court.^ The evidence was scant, and disunited. How- 
ever, the case divided itself clearly into two parts : the 
arrangements between the railroad companies, which also 
mined 75% of the coal supply, and the arrangements be- 
tween the railroad companies and the independent mining 
companies, which mined 20% of the total supply. There 
were, besides, certain contracts between individual railroads 
and mining companies, which, however, were held not to 
be of a sufficiently general nature to be part of the scheme. 

The arrangement between the railroads was solidified in 
1898 through the formation of the Temple Iron Company. 
At this time, many contracts of the independents with the 
railroads were about to expire, and they formed the pro- 
ject of building a new, independent railroad to handle their 
coal. However, the railroads, on hearing of this plan, 
combined through the instrumentality of the Temple Iron 
Company, to purchase enough of the mines of the inde- 
pendents to prevent this, and retain control among them- 

^ Decided Dec. 16, 1912, 

^ Mr. Justice Day, Mr, Justice Hughes and Mr. Justice Pitney neither 
heard nor participated in this case. 



337] DECISIONS OF THE SUPREME COURT 163 

selves ; although they were, by the law of Pennsylvania, 
permitted to transport and mine coal, their restraint of 
trade was not thereby rendered legal. 

So long as the defendants are able to exercise the power thus 
illegally acquired, it may be most efficiently exerted for the 
continued and further suppression of competition. Through 
it, the defendants, in combination, may absorb the remaining 
output of the independent producers. The evil is in the 
combination. 

: The board of directors included the presidents of all the 
railroad companies, thus rendering easy any private agree- 
ments between them. This was accordingly adjudged to 
be a combination in restraint of trade. 

The arrangements between the railroads and the inde- 
pendent shippers ’’ w^ere next looked into. It was found 
that prior to 1900, each shipper made short-term contracts, 
on such conditions as he was able, with the various rail- 
roads. Thereafter, in pursuit of a concerted plan, the rail- 
roads offered to all shippers so-called 65% contracts; that 
is, the payment to the independents of 65% of the selling 
price of their coal at tide water. By this means, the in- 
dependents gained slightly, the difference being the price 
paid by the railroads '' for the privilege of controlling the 
sale of the independent output, so as tO’ prevent it from 
selling in competition with the output of their own mines.*^ 

It is not essential [said the Justice] that these contracts con- 
sidered singly be unlawful as in restraint of trade. So con- 
sidered, they may be wholly innocent. Even acts absolutely 
lawful may be steps in a criminal plot. But a series of such 
contracts, if the result of a concerted plan or plot, between 
the defendants to thereby secure control of the sale of the in- 
dependent coal in the markets of other states, and thereby 
suppress competition in prices between their own output and 
that of the independent operators, would come plainly within 
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the terms of the statute, and as parts of the scheme or plot 
would be unlawful. 

Moreover, he decided that the evidence was clear proof 
of the fact that the contracts were the result of conferences 
between committees, the independent shippers and the rail- 
roads. And he quoted at length the evidence which led 
him to this conclusion. 

And after pointing to the Standard Oil Company deci- 
sion to show that the act '' does not forbid or restrain the 
power to make normal and usual contracts to further trade 
by resorting to all normal methods, whether by agreement 
or otherwise, to accomplish such purpose,'’ he found that 
this case was of such an unreasonable character as to be 
within the authority of a long line of cases decided by this 
court” 

United States v. James A, Patten, et alJ 

The charge brought by the government against Mr. 
Patten was a conspiracy and restraint of trade in order to 
affect abnormally the price of cotton, an article of interstate 
commerce, whose price was practically fixed by the trans- 
actions on the New York Cotton Exchange. The method 
used by the conspirators was averred to be the purchase of 
quantities of cotton for future delivery, greatly in excess 
of the amount available, with the “ necessary and unavoid- 
able result ” that cotton manufacturers were compelled to 
pay an excessive price to obtain cotton; in this wa'y, by 
means of a '‘corner”, an unlawful obstruction was put 
upon interstate commerce. " Running a corner ” was 
agreed by both parties to consist of " acquiring control of 
all or the dominant portion of a commodity with the pur- 
pose of artificially enhancing the price, one of the important 
features of which . . . is the purchase for future delivery 


^ Decided Jan. 6, 1913. 
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coupled with a withholding from sale for a limited time/^ 
And the question was whether this was within the terms of 
the anti-trust act 

The defendants urged that it was not, because, first, the 
members were not engaged in interstate commerce ; second, 
running a corner tended, at least temporarily, to stimulate, 
and not to restrain, trade; and third, the obstruction of in- 
terstate commerce, . even if a necessary result, was not a 
direct one. 

But Mr. Justice Vandeventer, speaking for the Court/ 
refused to agree to these arguments. Section one of the 
act, he decided, included all acts, whether they w^ere volun- 
tary or involuntary restraints, which impeded commerce; 
and while a '' corner '' might temporarily stimulate com- 
merce, yet it thwarted '' the usual operation of the laws of 
supply and demand,'’ and produced the same evils as sup- 
pression of competition. Moreover, he declared that the 
commerce affected was interstate commerce, and that it was 
directly affected. 

And that there is no allegation of a specific intent to restrain 
such trade or commerce does not make against this conclusion, 
for, as is shown by prior decisions of this Court, the con- 
spirators must be held to have intended the necessary and 
direct consequences of their acts and cannot be heard to say 
the contrary. 

And closing with the words : “ It hardly needs the state- 
ment that the character and effect of a conspiracy is not 
to be judged by dismembering it and viewing its separate 
parts, but only by looking at it as a whole,” the Justice 
decided that the act embraced the conspiracy as charged. 

^ Chief Justice White, Mr. Justice Lurton and Mr. Justice Holmes 
dissented. 
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United States y. Union Pacific Railroad Companyy on 
motion as to form of mandatef 

In pursuance of its opinion of December 2d, 1912, the 
Supreme Court was asked by both parties, 

to instruct the T 5 nited States District Court for the District of 
‘Utah, by a provision incorporated in the mandate of this 
Court, when issued, or otherwise, whether or not a sale of the 
Southern Pacific Company shares held by said appellees to 
the shareholders of appellee Union Railroad Company, sub- 
stantially in proportion to their respective holdings, or a dis- 
tribution thereof by dividend to the Union Pacific stock- 
holders entitled to such dividend, would, in the opinion of 
the Court, constitute a disposition of said shares in compli- 
ance with the opinion herein filed on December 2, 1912. 

The Company believed that this would effectually con- 
clude the combination. This, moreover, was the method 
adopted in the Northern Securities case, and in the Stand- 
ard Oil case. But Mr. Justice Day, speaking for the 
Court, refused to be bound by these precedents. 

As was said in the opinion filed in this case, however, each 
case under the Sherman act must stand upon its own facts, 
and we are unable to regard the decrees in the Northern Se- 
curities Company case and the Standard Oil Company case as 
precedents to be followed now, in view of the different situa- 
tion presented for consideration. 

And no credence was given to the alleged wide distribution 
of ownership. While the Union Pacific Company had 
22,000 stockholders, the Justice found that 68 stockholders 
owned 44% of the stock, and 300 others owned 18.8% of 
it. Thus, 368 persons controlled 62.8% of all the stock 
of the Company, so that the consolidation might well be 
perpetuated. 


^ Decided January 6, 1913. 
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The main purpose of the act is to forbid combinations and 
conspiracies in undue restraint of trade or tending: to monopo- 
lize it, and the object of proceedings of this character is to de- 
cree, by as effectual means as a court may, the end of such 
unlawful combinations and conspiracies. 

The proposed plan, therefore, was held .not to end the 
combination so effectually as to comply with the decree 
of the Court 

Ihiited States y. Sidney W. Winslow , Edward P. Hurd, 
^ George W, Brown, William Barbour, and Elmer P. 

Howe} 

This was a criminal indictment brought by the govern- 
ment against the above named gentlemen, who were manu- 
facturers of shoe machinery, charging them with having 
formed a combination in restraint of trade of themselves, 
and a conspiracy in restraint of trade of others, shoe manu- 
facturers. Through patents, the defendants had separately 
largely controlled the manufacture of machines for dif- 
ferent processes in the making of shoes, such as lasting 
machines, welt sewing machines, heeling and metallic 
fastening machines. In 1899, they had joined together 
under the name of the United Shoe Machinery Company, 
to make all these different kinds of machines. This com- 
pany leased its machines to manufacturers of shoes ‘‘ on 
the conditions that unless the shoe manufacturers use only 
machines of the kind mentioned furnished by the de- 
fendants, or if they use any such machines furnished by 
other machinery makers, then all machines let by the de- 
fendants shall be taken away.” 

Mr. Justice Holmes, in rendering the unanimous opinion 
of the Court, found that because these conditions in the 
leases were not alleged to have been contemporaneous with 


^ Decided February 13, 1913. 
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the formation of the company, the question was whether 
that combination taken by itself was within the penalties 
of the Sherman act^'; at this time, the validity of the 
leases was not involved.^ Since, then, the combination was 
simply an effort after greater efficiency, and the machines, 
being patented, were monopolies in any case ; and since they 
^had not competed with each other before the consolidation, 
the collective business was unchanged by the fact of con- 
solidation. 

The cases now pending before the courts, under th^ 
Sherman act, the decisions of which will further explain 
the policy of the governmtot, are as follows: ^ 

U. S. V. American Naval Stores Company et al. (criminal 
suit). 

U. S. V, Great Lakes Towing Company et al. 

U. S. v, Chicago Butter & Egg Board. 

U. S. V. American Sugar Refining Company et al. 

U. S. V. Purrington et al. 

U. S. V. Hamburg-Amerikanische Packetfahrt Actien Ge- 
sellschaft et al. 

U. S. V, William C. Geer, President, Albia Box and Paper 
Company, and 16 other officials of various companies. 

U. S. V, Eastern States Retail Lumber Dealers Association. 

U. S. V. Isaac Whiting, John K. Whiting, Charles A. Hood, 
Edward J. Hood, and William A. Graustein, and William A. 
Hunter, Secretary of Producers* Co. (The Milk Trust). 

U. S. z;.' Periodical Publishing Company. 

U. S. V. Lake Shore & Michigan Southern R. R., Chesa- 
peake & Ohio R. R., Hocking Valley R. R., Toledo & Ghio 
Central Ry., Kanawha & Michigan Ry., Zanesville & West- 
ern R. R., and others. 

U. S. V, Edward E. Hartwick et al. 

^ The question of the validity of the leases is now pending before the 
Court. 

^ This list, including all cases pending on March 4, 1913, was courte- 
ously compiled by the Department of Justice. 
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U. S. The Colorado and Wyoming: Lumber Dealers’ 
Association and The Lumber Secretaries’ Bureau of Infor- 
mation, 

U. S. V. Willard G. Hollis et al. 

U. S. z/. United States Steel Corporation and others. 

U. S- V. Joe Cotton, Smith Cotton, Walter Barlow, et al. 

U. S. V, National Cash Register Co. et al. 

U. S. V. United Shoe Machinery Co. et al. 

U. S. V. The Keystone Watch Case Company et al. 

Ui S. V* American Naval Stores Company et al. (civil suit). 

U. S. V, New Departure Manufacturing Company et al. 

“ U. S. V, John H. Patterson et al. 

U. S. V. American-Asiatic Steamship Company et al. 

U. S. V. International Harvester Company et al. 

U. S. V, Prince Line (Limited) et al. 

U. S. V. The Master Plorseshoers’ National Protective As- 
sociation of America, and others. 

U. S. V. Elgin Board of Trade et al. 

U. S. V, Charles S: Mellen, Edson J. Chamberlin, and 
Alfred W. Smitliers. 

U. S. V, Kellogg Toasted Corn Flake Company et al. 

U. S. z/. Associated Billposters and Distributors of the 
United States and Canada et al. 

U. S, V, Motion Picture Patents Company et al. 

U. S. V, Consolidated Rendering Company et al. 

U. S. V, The Southern Wholesale Grocers’ Association et al. 

U. S. V, Board of Trade of the City of Chicago et al. 

U. S. V. The Cleveland Stone Company et al. 

U. S. V, The Delaware, Lackawanna & Western Railroad 
Company and The- Delaware, Lackawanna & Western Coal 
Company. 

U. S. V, The McCaskey Register Company et al. 

U. S. V. International Brotherhood of Electrical Workers, 
Local Unions Nos. 9 and 134 et al. 

U* S. V, Corn Products Refining Company et al. 

U. S. V, American Thread Company et al. 

U. S. Terminal Railroad Association of St. Louis et al. 


CHAPTER V 


Analysis of the Government Policies 

It must be confessed at the outset that at best a study of 
the policies of the government in regard to monopoly is 
un-satisfactory. No definite policy has ever been laid down 
and adhered to; rather, fragmentary hints from the thre€ 
branches of the government must be pieced together, with 
due allowance for difference of time and condition, and the 
ability of each branch to make its views dominant in the 
policy of the whole. The scattered views and expressions 
of opinion on each question of Congress, the President or 
the Attorney-General, and the Supreme Court, must be care- 
fully collected and the attempt made to read into the isolated 
phrases only what their contexts justify, and to give them 
a proper weight according to the effect they may have, 
either in showing a trend of opinion, or in expressing a gen- 
eral policy. 

Towards this policy, Congress has contributed little beyond 
the Sherman act itself. Its debates may be characterized 
as negative in result. Even the Sherman act, as it passed 
Congress, was so fraught with uncertainty and vagueness 
that it required many decisions of the Supreme Court to 
give it a positive quality. The only important departure 
from this negative attitude was its creation of the Bureau 
of Corporations. 

More positive in its views, and yet without power to 
force them on the country, the Executive has occupied an 
unfortunate position. President Harrison did not deal 
with the question after the passage of the Sherman act; 

170 [344 
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President Cleveland trusted to state action ; President Mc- 
Kinley was so taken up with foreign policies and other 
seemingly more important questions as to give to the trusts 
but scant consideration; President Roosevelt, on the whole, 
failed’ to carry his views through Congress, and President 
Taft appeared satisfied with present conditions, or at any 
rate was unable to put through his plan of federal in-* 
corporation. 

We turn, then, to the Supreme Court in our search for a 
definite policy; and here, indeed, we are not disappointed. 
Viewed broadly, their economic grasp of the trust problem 
may be termed wise and progressive. Throughout the 
twenty years over which their decisions extend, they have 
shown a readiness to adopt new standards and new criteria, 
as the true economic basis of existing monopolies has be- 
come clear. The detailed examination of the economic 
basis of the government attitude is thus largely, though not 
wholly, concerned with the views expressed by this Court. 

The terminology touching this subject is in a confused 
state, A combination is considered a collection of persons 
or corporations who, by an agreement, more or less binding, 
work in concert Any person, corporation, or combination 
which has monopoly power is referred to as a monopoly. 
Monopoly power is considered such a degree of control over 
an article as to permit the fixing of the price in accordance 
with the law of maximum return; that is, the price is not 
subject to the law of competition. A restraint of trade is 
concerted action which prevents free competition, and tends 
to fix the price in a monopolistic manner. 

In this aspect, monopoly and restraint of trade are dif- 
ferent sides of the same problem. A monopoly represents 
a condition whereby prices are controlled ; a restraint is the 
act (or acts) which brings this about. Monopoly, however, 
is the more inclusive term. It always must signify a re- 
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straint of trade ; on the other hand, a restraint of trade may 
not lead to monopoly. 

This chapter is divided into two parts. First are con- 
sidered the policies which the government has adopted in 
regard to the forbidding of .combinations, and nei^t, the 
policies of the "government more directly concerned with 
*the methods by which monopolies should be treated. 

Part I 

r ■ , f. 

'Part one is mainly concerned with the questions of why 
combinations have been forbidden, and what kind of com- 
binations have been forbidden. This portion of the study 
groups itself around the government's attitude towards five 
questions: 

First, the policy in regard to competition and monopoly. 

Second, reasons which have caused the formation of 
combinations. 

Third, the policy in regard to the condemnation of cer- 
tain acts or of monopolies as such. 

Fourth, the policy in regard to the classification of 
monopolies. 

Fifth, the standard which should be applied in testing the 
legality of restraint of trade. 

The policy in regard to competition and monopoly 

That competition was necessarily good, and monopoly 
bad, was the view repeatedly expressed in the Senate, from 
Senator Shennan's opening speech, in which he described 
the bill as a remedial statute to enforce, by civil process 
in the courts of the United States, the common law against 
monopolies to Senator Edmund's last speech, in which 
he declared himself in favor of repressing, breaking up, and 
forever destroying monopolies.^ With the single exception 

^ Congr, Rec., i8go, voL xxi, p. 2456. 

Ibid, ^ p. 2726. 
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of Senator Stewart, of Nevada, these statements were en- 
dorsed by all the speakers. 

The attempt made by the Senate to establish the rule of 
just and reasonable ” as the standard for the rates fixed 
by corhbination in transportation was rejected in the House, 
so that, as the bill went through, no possibility of good 
through combination was recognized. It is worthy of pass- 
ing note that under the principle of efficacy of competition, 
and® inevitable harm of combination, the interstate com- 
iTierce act of 1887 had been passed. Consequently, we see 
in the legislation of Congress this principle clearly enun- 
ciated. 

It was further developed by the Supreme Court In the 
Freight Association case this view was clearly expressed. 
As the Court stated: 

If there be any competition, the extent of the charge for 
the service will be seriously affected by that fact. Competi- 
tion will itself bring charges down to what may be reasonable. * 

Combinations, on the other hand, were held to be neces- 
sarily bad, even though they might permanently lower 
prices, on the social ground of converting independent small 
business men into servants of a corporation, and also on 
the ground that it was harmful for any article to be subject 
to the sole will of one powerful combination. 

In the Joint Traffic case, this policy was reiterated. After 
denying that freedom of contract included the right to com- 
bine as one consolidated and powerful association, the 
Court said, 

even though the rates provided in the agreement may for the 
time be not more than are reasonable, they may easily and at 
any time be increased. It is the combination of these large 


* 166 U. S. 339. 
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and powerful corporations, covering vast sections of territory 
and influencing trade throughout the whole extent thereof, 
and acting as one body in all the matters over which the com- 
bination extends, that constitutes the alleged evil^ 


O'': 

The Court, thereupon, took up the question of the benefit 
of competition/ It outlined the argument of the railroads 
that competition led to the ruin of one or other of the com- 
petitors, thus leaving the field free to the victor. To this 
argument, however, it refused to agree, saying that the 
natural, direct and immediate effect of competition is fo 
lower rates/' and, pointing to the many instances of rail- 
roads operating without agreements, it concluded that it 
cannot be said that destructive competition, or, in other 
words, war to the death, is bound to result unless an agree- 
ment or combination to avoid it is entered into." ^ 

In the Addyston case, the same position was again taken. 
In this regard the Court said: ''The question is as to the 
effect of such combination upon the trade in the article, 
and if that effect be to destroy competition and thus ad- 
vance the price, the combination is one in restraint of 
trade."" 

In the Bement case, the Court departed from its usual 
policy of upholding all competition, and acknowledged that 
under certain circumstances — i. e., the patent of an inven- 
tion — a monopoly was legally justifiable. The evident con- 
clusion from this is that monopoly may, under certain con- 
ditions, be socially advantageous. The Court, however, 
recognized for these conditions, only a patented invention. 
It did not extend the argument to include any other form 
of monopoly. 

Again, the policy was clearly enunciated in the Northern 
Securities case. 


1 i7t U. S. 571 - 


* 171 U, S. 577- 


^ 175 U. S. 245. 
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The means employed in respect of the combinations forbid- 
den by the anti-trust act, and which Congress deemed germane 
to the end to be accomplished^, was to prescribe as a rule for 
interstate and international commerce (not for domestic com- 
merce), that it should not be vexed by combinations, conspir- 
acies or monopolies which restrain commerce by destroying 
or restricting competition. We say that Congress has pre- 
scribed such a rule, because in all the prior cases in this court 
the ^anti-trust act has been construed as forbidding any com- 
bination which by its necessary operation destroys or restricts 
free competition.^ 

Following this doctrine in the Harriman v. Northern 
Securities Company case, the plan of dissolution proposed 
by Mr. Harriman was rejected because it would tend to 
reduce the competition then existing between the Union 
Pacific and Northern Pacific Railroads. This, it was de- 
clared, would directly contravene the object of the Sher- 
man law, and the purposes of the government suit/' ^ 

In the Shawnee Compress case, the Court nullified the 
lease to the larger company on the ground that the first 
effect would necessarily be the cessation of competition/' 
Again, in the Dr. Miles Medical Company case, because a 
system which eliminated all competition had the same effect 
as a combination of retailers, the plan was declared in- 
valid. 

The Standard Oil and American Tobacco cases were 
based on the doctrine that monopoly must inevitably be 
harmful to the public, and that the restoration of com- 
petitive conditions would insure the safeguarding of the 
common interest The acts of both of these companies 
were found to have destroyed the potentiality of competi- 
tion by the formation of a monopoly; this monopoly was, 
therefore, dissolved. 


^ 193 U. S. 337- 


^197 U. S. 297. 
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In 'the Union Pacific case, in discussing the form of the 
mandate/ the Court declared that 

the main purpose of the act is to forbid combination and con- 
spiracies in undue restraint of trade or tending to monppolize 
it, and the object of proceedings of this character is to decree, 
by as effectual means as a court may, the end of such unlawful 
combinations and conspiracies.^ 

. And in the Patten case,® the Court again proclaimed its 
policy to be the assurance of competition. 

It well may be that running a corner tends for a time to 
stimulate competition; but this does not prevent it from being 
a forbidden restraint, for it also operates to thwart the usual 
operation of the laws of supply and demand, to withdraw the 
commodity from the normal current of trade, to enhance the 
price artificially, to hamper users and consumers in satisfying 
their needs, and to produce practically the same evils as does 
the suppression of competition. 

Throughout the entire period, then, the policy of the 
government has been to regard competition as beneficial. It 
has deemed free competition to be a sufficient, if not a per- 
fect, regulator of prices. The whole energy of the govern- 
ment, therefore, has been bent on the insurance of competi- 
tion. In all its discussion of monopoly, its evil has been 
taken for granted. However, we must be careful to re- 
member that by this the government has always referred to 
a monopoly having complete power, and never to a mono- 
poly subject to regulation. 

' Jan. 6, 1913. 

®In its original decision, on Dec. 2, 1912, the Court said: "‘To pre- 
serve from undue restraint the free action of competition in interstate 
commerce was the purpose which controlled Congress in enacting the 
statute, and the courts should construe the law with a view to effecting 
the object of its enactment/* 

* Jan. 6, 1913. 
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For the recognition that this may exist, we have but to 
turn to the interstate commerce acts, and to the patent acts. 
These, however, lie rather outside of the field of this study. 
In connection with industrial monopoly, this idea seems 
to have been strictly excluded, and the discussion limited 
to the question of free competition versus absolute monop- 
oly, with the decision unanimously favoring the former. 
This fact is clarified by the reasons which have been de- 
.. dared by the government to be the causes for the forming 
Of combinations. 

The reasons which have caused the formation of 
combinations 

A study of the Congressional Record shows the motives 
assigned by the authors of the Sherman bill for the forma- 
tion of trusts to be mainly anti-social. 

Senator Sherman made various statements in this re- 
gard. While he said in one place, In providing a remedy, 
the intention of the combination is immaterial; the inten- 
ton of a corporation cannot be proven,’’ ^ and later spoke 
of the great benefits which corporations, especially those 
of a quasi-public nature, had brought about through the 
cheapening of production, still the combinations he was 
dealing with he described in vivid language as formed 
solely for the objects of making competition impossible, of 
controling the market, of raising or lowering the prices, 
according to their selfish interests. 'Tts governing motive,” 
he asserted, is to increase the profits of the parties com- 
posing it,” ^ and again, The sole object of such a com- 
bination is to make competition impossible.” 

The possible advantages of combinations were quite lost 
sight of in the later discussions. Every page of the debates 

^ Congr. Rec.y 1890, vol. xxi, p. 2456. 

^ Ibid., p, 24S7^ 
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is filled with complaints of increased prices and wrongs in- 
flicted on the public by combinations. The Reagan bill/ 
which was added in toto to the original Sherman bill, spe- 
cifically prohibited certain acts of combinations, which acts, 
evidently, combinations were created to perform. "Since 
this bill was endorsed by a large majority of the Senate, it 
shows clearly the trend of thought at that time. The acts 
prohibited were the prevention of competition, and the 
aftering of prices. " 

In the House, also, there was unanimity of opinion con^ 
cerning the evil purposes of the trusts. Mr, Wilson de- 
scribed them as being formed only when production had 
outstripped consumption, in order to raise prices, and Mr. 
Taylor, although differing with Mr. Wilson in his tariff 
views, nevertheless agreed in describing a trust as the 
monster who robs the farmer on one hand, and the con- 
sumer on the other.’’ These opinions are merely typical of 
all the speeches with which the pages of the Congressional 
Record are filled previous to the passage of the act. Com 
sequently, it is concluded that the attitude of Congress 
towards combinations was thoroughly hostile — that it re- 
garded them as existing for the sole purpose of robbing the 
general public. This view was accordingly taken over by 
the Supreme Court 

In the Joint Traffic case, it declared that 

the agreement affects inter-state commerce by destroying com- 
petition and by maintaining rates above what competition 
might produce. If it did not do that, its existence would be 
useless, and it would soon be rescinded, or abandoned. Its 
acknowledged purpose is to maintain rates, and if executed, 
it does so.® 


' Congr. Rec., 1890, voL xxi, p. 2611. 
® 171 U. S. 569. 
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In the Addyston Pipe case, the Court again clearly an- 
nounced its belief that the reason for a combination was to 
obtain higher prices, in the following language : 

The combination thus had a direct, immediate and intended 
relation to and effect upon the subsequent contract to sell and 
deliver the pipe. It was to obtain that particular and specific 
result that the combination was formed, and but for the re- 
striction, the resulting high prices for the pipe could not have 
been obtained.^ 

Again, the Court said that the sole purpose for the forma- 
tion of the Northern Securities Company was the suppres- 
sion of competition. To quote from the language of Justice 
Harlan: 

All the stock it [the Securities Company] held or acquired in 
the constituent companies was acquired and held to be used 
in suppressing competition between those companies. It came 
into existence only for that purpose.^ 

The cessation of competition was a chief factor in the 
decision of the Shawnee Compress Company case. The 
larger Gulf Compress Company had bought the smaller 
one, which at the same time contracted not to re-enter the 
industry, and to aid the other. “ The first effect,” the 
Court declared, would necessarily be the cessation of 
competition.” ® 

In the Standard Oil case, the Court went further and as- 
signed reasons for the formation of combinations in addi- 
tion to that of increasing prices. An examination of 
past laws led to the conclusion 

that as to necessaries of life the freedom of the individual to 


‘175 U. S. 243. 
^209 U. S. 433. 


193 U. S. 354- 
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deal was restricted where the nature and character of the 
dealing was such as to engender the presumption of intent to 
bring about at least one of the injuries which result from 
monopoly, that is, an undue enhancement of price. ^ 

Later, in discussing the facts of the case, the Chief Justice 
decided that the change which had taken place through the 
acquisition of the stocks of the other corporations by the 
I^ew Jersey corporation, 

when analyzed in the light of the proof, we think, establishes 
that the result of enlarging the capital stock of the New Jersey 
company and giving it the vast power to which we have re- 
ferred produced its normal consequence, that is, it gave to the 
corporation, despite enormous dividends and despite the drop- 
ping out of certain corporations enumerated in the decree of 
the court belo v, an enlarged and more perfect sway and con- 
trol over the trade and commerce in petroleum and its pro- 
ducts,^ 

This sentence indicates that not only was the object of 
raising prices considered to be sought by combinations, but 
also the acquisition of power. The power thus gained was 
later explained as being used to destroy ‘‘ the potentiality of 
competition which otherwise would have existed. This 
reason for the formation of the corporation is further 
shown in the summary of its acts, solely as an aid for 
discovering intent and purpose. By acts which neces- 
sarily involved the intent to drive others from the field and 
to exclude them from their right to trade and thus accom- 
plish the mastery which was the end in view,"’ the reason 
was revealed. The desire to gain control of the industry, 
and thereby affect prices, was then held to be one of the 
reasons for forming a combination. 


i 


^221 U. S. 54. 


^221 U. S. 71. 
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The government policy, we must conclude, has been 
steadfast in its imputation of anti-social motives for the 
formation of combinations. The acquisition of power, the 
driving of competitors from the field, and the raising of 
prices, have been the sole motives recognized by it. No 
where does its attitude, show any acknowledgment of such 
benefits as the increase of efficiency, the lowering of costs, 
and the escape from a ruinous competition. If these have 
ever been reasons in the formation of combinations, their 
legitimacy has never been considered.^ 

The policy in regard to the condemnation of certain acts 
or of monopolies as such " 

i 

It is well-nigh impossible to determine whether Congress 

^ President Taft, in a special message to Congress on January 7, 1910 
[H, R. Doc,, 408, 6 1 St Cong., ist sess.], gave his opinion of the causes 
for combinations. These were, first, the possibilities of great econo- 
mies; second, the reduction of excessive competition by a union of com- 
petitors, and third, the possibility of securing a monopoly and com- 
pletely controlling prices. This, opinion, however, is interesting only 
as coming from the President; it cannot be said to have dictated the 
policy of the government. 

One other possible cause, which has received considerable attention in 
Congress, is the connection of trusts and the tariff. This has never 
played a part in determining the policy of the government, but has 
rather been a point of dispute in party politics; since the Republicans 
have steadfastly denied all connection between them, and have been 
practically continuously in power since 1890, it is clear that the govern- 
ment policy has followed this view. 

^ The exact nature of this inquiry seems to require rather more ex- 
planation. The same act may have different results as it is performed 
under different conditions. For instance, price-cutting under condi- 
tions of competition between two fairly-balanced competitors, is of 
social benefit; but price-cutting by a powerful combination, which ruins 
all competitors and establishes a monopoly, is a social evil. This in- 
quiry is directed to the ascertainment of the fact whether the policy of 
the government has been to regard certain acts as in themselves evil, 
or whether it has condemned monopolies regardless of their acts or of 
their social consequences. 
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had in mind the effect of particular acts, or whether they 
wished to put a stop to monopoly as such ; if the questions 
had been put in concrete form at that time, there are few 
data to enable the student to decide how Congress rwould 
have answered them. On the whole, however, the purpose of 
Congress seems to have been to prevent monopoly as such. 
Certain acts were of course associated with monopoly, and 
the effort was made to prohibit it more specifically by erwim- 
erating these acts. But the keynote of the law was the 
cessation of monopoly. 

This intention may be traced back to Senator Sherman’s 
first bill ; it was clearly aimed at anything which might ob- 
struct competition, without reference to particular acts. 
The hope of the author was for liberal interpretation by 
the courts, to carry out the spirit of the bill in preventing 
monopoly.^ The main objections to this proposal were 
based on its probable unconstitutionality; and the accept- 
ance of the Reagan substitute seems to show that certain 
acts were the objects of attack; but a more careful analysis 
shows that this enumeration was supposed to include all the 
evils of which combinations were capable, and that this 
more definite form carried out the original idea. 

In its final form the bill was couched in terms which 
seemed to insure the return of competition ; by its all-inclu- 
sive wording, no aspect of monopoly whatsoever appeared 
to escape the ban. The words “ or otherwise ” made pos- 
sible the inclusion of any kind of combination which might 
appear to the court to be harmful; complete freedom of 
interpretation was permitted. 

But the Court was not prepared to accept this view at 
once. It was more simple and logical, to consider monopoly 
due to certain acts, than to construe the results of those 

^ Congr. vol. xxi, i8go, p. 2456.- 
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acts. In the Knight case, this view was distinctly held. 
The entire effect of the combination, which was .a monopo- 
lization of the manufacture of sugar, was held secondary 
to the particular acts of the corporation in the acquisition of 
that monopoly. These acts were considered legal, and con- 
sequently the whole combination was considered legal. 

Shortly after, however, the combination began to be con- 
sidered more as a whole. This was first shown in the Joint 
Traffic Association case. The Court at this time did not 
consider the specific acts of the Association, although it 
admitted that these were reasonable. But it condemned the 
very existence of so vast and powerful a combination. 

It is the combination of these large and powerful corpor- 
ations, covering vast sections of territory and influencing trade 
throughout the whole extent thereof, and acting as one body 
in all the matters over which the combination extends, that 
constitutes the alleged evil, and in regard to which, so far as 
the combination operates upon and restrains interstate com- 
merce, Congress has power to legislate and prohibit.’ 

And again in the Addyston case, the Court dismissed as 
unimportant the question whether the prices charged were 
reasonable or not, concluding that “ its tendency was cer- 
tainly to give defendants the power to charge unreasonable 
prices, had they chosen to do so.'' ^ 

However, in the Connolly case, the Court again turned 
to the specific acts, to the exclusion of general tendencies. 
Here it examined merely the contract of sale for certain 
sewer pipes. This contract, considered by itself, it held to 
be legal, even though the contract of combination were 
illegal. The single act of sale was of importance; the valid- 
ity of the combination was another question. In the lan- 
guage of the Court: 


^ 171 U. S. 571. 


"175 U. S. 238. 
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It is sufScient to say that the action which it [the Sherman 
law] authorizes must be a direct one, and the damages claimed 
cannot be set-off in these actions based upon special contracts 
for the sale of pipe that have no direct connection with the 
alleged arrangement or combination between companies. 
Such damages cannot be said, as matter, of law, to have di- 
^rectly grown out of that arrangement or combination, and are 
besides, unliquidated.^ 


* Hereafter, however, the doctrine of the unity of alllthe 
separate parts was clearly enunciated in every case. Agaifi 
and again, the Court refused to regard single acts by them- 
selves, and insisted on viewing the combination as a whole. 

In the case of Montague v. Lowry, the Court refused to 
consider the sale of unset tiles in California as a transaction 
wholly within the state (which, viewed narrowly, it was), 
but insisted that this was but. a part of the entire scheme. 
The plan, and not the sales in California, were the deter- 
mining features,^ 

The point was further developed in the Northern Securi- 

^184X1.8.552. 

* 193 U. S. 45, 46. It is urged that the sale of unset tiles, provided 
for in the seventh section of the by-laws, is a transaction wholly 
within the state of California and is not in any event a violation of 
the act of Congress which applies only to commerce between the 
states. The provision as to this sale is but a part of the agreement, 
and it is so united with the rest as to be incapable of separation with- 
out at the same time altering the general purpose of the agreement. 
The whole agreement is to be construed as one piece, in which the 
manufacturers are parties as well as the San Francisco dealers, and 
the refusal to sell on the part of the manufacturers is connected with 
and a part of the scheme which includes the enhancement of the price 
of unset tiles by the San Francisco dealers. The whole thing is so 
bound together that when looked at as a whole the sale of unset tiles 
ceases to be a mere transaction in the state of California, and becomes 
part of a purpose which, when carried out, amounts to and is a con- 
tract or combination in restraint of interstate trade or commerce.'’’ 
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ties case. Here the question was plainly one of conflict 
between acts, in themselves legal, and the combination itself. 

^‘Independently of any question of the mere ownership 
of stock or of the organization of a state corporation,'' the 
Court asked,. “ can it in reason be said that such a combina- 
tion is not embraced by the very terms of the anti-trust 
act? May not Congress declare that combination to be 
illegal? And these questions the Court answered in the 
affifmative. 

- The decision of Justice Holmes in the Swift case was 
even more emphatic in this regard. He refused absolutely 
to judge of individual acts, confining himself to the effect 
of the combination taken in its entirety. 

“ It is suggested that the several acts charged are lawful 
and that intent can make no difference. But they are bound 
together as parts of a single plan. The plan may make the 
parts unlawful." ^ And further he reiterated that the 
unity of the plan embraces all the parts." The next deci- 
sions but reaffirmed this policy. 

In the case of the Chattanooga Foundry & Pipe Works 
z'. City of Atlanta, in which the city sued for the excess 
of price which it had been led to pay for pipe through | 

the membership of the company in a combination, the Court ' I 

held that the high price was so bound up with the rest of 1 

the plan of the combination that it constituted a wrong, 1 

and that, therefore, the city was entitled to a refund of ; 

triple the excess of price which it had been led to pay by the ; 

combination. | 

Again, in the Wall Paper case, the retailer was excuse! I 

from his debt for articles bought from the combination on 1 

the ground that this would carry out the plan of the com- I 

bination. “The Court will not.be restricted to a partial j 

statement of the facts, but will consider all the circum- : 


1 193 U. S. 335. 


'^196 U. S. 396. 
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stances connected with the transaction to ascertain its real 
nature/' ^ Viewed in this broad way, the advantage to the 
retailer was held to be of secondary importance when com- 
pared to the evil of the combination. 

In the Standard Oil case, the Chief Justice reviewed the 
transition which had taken place.^ Since the fear of en- 
hancement of price was the cause of legislation, those acts 
which brought this about were prohibited. But wdtli 
changed economic conditions, these same acts might be 
rendered harmless. It was, therefore, necessary to coSi- 
sider the conditions surrounding acts, in order to determine 
whether they unreasonably restrained trade, and brought 
about that condition which it was the purpose of the legis- 
lation to prohibit.^ 

In conformity with this view, the Court reiterated, in 
the Union Pacific case, the doctrine already announced, 
putting aside as unimportant the particular acts done. On 
the contrary, it is the scope of such combinations, and 
their power to suppress or stifle competition or create 
monopoly which determine the applicability of the act." 

In the Reading case, the Court laid down its decree with 
great definiteness. It clearly emphasized the importance 
of the unity of the arrangement to the detriment of the 
particular acts done. 

It is not essential that these contracts considered singly be 
unlawful as in restraint of trade. So considered, they may be 
wholly innocent. Even acts absolutely lawful may be steps in 
a criminal plot. But a series of such contracts, if the result 
of a concerted plan or plot between the defendants to thereby 
secure control of the sale of the independent coal in the 
markets of other states, and thereby suppress competition in 

^212 U. S. 266. "221 U. S, 58. 

* Cf, the Joint Traffic case, 171 U. S. 571. 
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prices between their own output and that of the independent 
operators, would come plainly within the terms of the statute, 
and as parts of the scheme or plot would be unlawful.^ 

And lastly, in the Patten cotton-corner case, the policy 
was taken for granted. The Court dismissed with short 
notice the argument that the conspiracy only affected ' 
brokers, and not interstate commerce, with the words: 

Jft hardly needs the statement that the character and effect 
of a conspiracy is not to be judged by dismembering it and 
viewing its separate parts, but only by looking at it as a whole.^ 

This, then, embodies the present policy of the govern- 
ment The Court was forced to abandon as impracticable 
its original conception, that certain acts and practices were 
to be prohibited. The questions presented to it were of too 
complex a nature to permit of any such simple doctrine; 
and to meet adequately cases which very evidently were 
intended to fall under the ban of the law, a broader policy 
was necessary. 

But echoes of the discarded doctrine still are heard. The 
LaFolIette bill of January 30, 1912,® and the Stanley meas- 
ure ^ of the same year both enumerated a series of acts 
which they prohibited. It may well be that this conception 
will dominate the policy of the government in the future. 
This is the more probable in view of the fact that the 
“ seven sister” acts, passed in the state of New Jersey, on 
February 19th, 1913, and said to embody the views of 
President Wilson, contain an enumeration of specific acts 

^ Dec. 16, 1912. ^Jan. 6, 1913. 

^ Congr. Rec.y 62nd Congr., 2iid sess., s. 4931* 

^ no. 1127, 62nd Congr. , 2nd sess. 
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which, if done by agreements between corporations, firms, 
or persons/" constitute a trust and are prohibited/ 


The policy in regard to the classification of monopolies 

In 1890, Congress rejected all schemes of classification 
of monopolies, "save only that indispensable one, the differ- 
entiation of local and interstate commerce. This classifi- 
cation was made, not for economic reasons, but for legal 
ones. By the Constitution, Congress had no power over 
intrastate commerce, but only over that between the states 
or with a foreign country. By the wording of the act, 
every contract, combination in the form of trust or other- 
wise or conspiracy, in restraint of trade or commerce among 
the several states or with foreign nations,"" was declared 


^ State of New Jersey, chapter 13, laws of 1913. 

A trust is a combination or agreement between corporations, firms 
or persons, any two or more of them, for the following purposes, and 
such trust is hereby declared to be illegal and indictable: 

(1) To create or carry out restrictions in trade or to acquire a 
monopoly, either in intrastate or interstate business or commerce. 

(2) To limit or reduce the production or increase the price of mer- 
chandise or of any commodity. 

(3) To prevent competition in manufacturing, making, transporting, 
selling and purchasing of merchandise, produce or any commodity. 

(4) To fix at any standard or figure, whereby its price to the public 
or consumer shall in any manner be controlled, any article or com- 
modity or merchandise, produce or commerce intended for sale, use or 
consumption in this state or elsewhere. 

(5) To make any agreement by which they directly or indirectly pre- 
clude a free and unrestricted competition among themselves, or any pur- 
chaser or consumers, in the sale or transportation of any article or com- 
modity, either by pooling, withholding from the market or selling at a 
fixed price, or in any other manner by which the price might be affected. 

(6) To make any secret oral agreement or arrive at an understanding 
without express agreement by which they directly or indirectly preclude 
a free and unrestricted competition among themselves, or any purchaser 
or consumer, in the sale or transportation of any article, either by pool- 
ing, withholding from the market, or selling at a fixed price, or in any 
other manner by which the price might be affected. 
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illegal. Certainly, here was no classification of combina- 
tions, or seeming chance to deduce a classification. 

In fact, in reaching the above wording, Congress specifi- 
cally refused to consider certain proposed classifications. 
It rejected the plan to exclude combinations of labor from 
the general prohibitions; it refused to make any distinction 
between combinations of industry and those of transpor- 
tation; and it failed to agree on the proposal that these be 
adjudged as to their rates on a standard of justice and rea- 
sonableness. 

The distinction between interstate commerce and that 
within a state, was broadened by the Supreme Court in the 
Knight case. After deciding that the power to regulate 
commerce ... is a power independent of the power to 
suppress monopoly and that Congress had not the latter 
power and could only suppress monopoly incidentally in its 
regulation of interstate commerce, the Court decided that a 
monopoly of manufacturing lay beyond the power of Con- 
gress. The Court even went further than this. No dis- 
tinction,’’ ^ it said, '' is more popular to the common mind, 
or more clearly expressed in economic and political liter- 
ature, than that between manufacture and commerce.” It 
was on the ground that this distinction marked the differ- 
ence between local and interstate trade, that the case was 
decided. The Court was not satisfied with the legal dis- 
tinction; it attempted to justify it on economic grounds. 

In the Debs case, while justifying its condemnation of a 
combination of labor on other grounds than that of the 
Sherman act, the Supreme Court still declared that it found 
no fault with the decision of the circuit court which had 
held this combination to fall under the ban of the act. 

The next classification which the Court was called upon 
to decide was that between railroads and commercial in- 


1 156 U. S. 12, 


156 U. S. 14. 
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dustry. In the Freight Association case, the Court was 
asked to declare that the business of railroading was so 
fundamentally different from that of trade, that the act 
could not be held to apply to it. While admitting certain 
of these distinctions, and the more public nature of the 
former than the latter, still, the Court refused to make the 
desired classification. “ The language of the act,'’ ^ it de- 
cided, includes every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several states or with foreign na- 
tions.” And it went on to say that these contracts need not 
be in the form of trusts, placing great emphasis on the 
words, “ or otherwise,” and concluding that all combina- 
tions which are in restraint of trade, or commerce are pro- 
hibited, whether in the form of trusts, or in any other form 
whatever.” ^ 

This decision would seem to leave no loophole of escape 
for any combination of any sort. But the Court soon 
showed that its original distinction between local and inter- 
state commerce was still valid. In the Hopkins case, it de- 
cided that this difference was illustrated by that between a 
facility to commerce and commerce. On the ground that 
the former is a service performed and paid for, not directly 
connected with interstate commerce, the Court declared 
legal the Kansas City Live Stock Exchange. In order to 
leave no doubt of this distinction, the Court cited other 
combinations which would be valid under the act. Ex- 
amples of such are : 

An agreement among the land owners along the line not 
to lease their lands for less than a certain sum, even though 
cattle, when transported long distances by rail, require rests 
food and water, and must be taken from the car and put in 



^ 166 U. S. 312. 


* 166 U. S. 326. 
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pens to give them these accommodations. This would hold 
even if the lands, or some of them, were necessary for use 
in furnishing the cattle with suitable accommodations. 

An agreement between the dealers in corn at some station 
along the line of the road not to sell it below a certain price, 
because the cattle must have corn for food. " Or an agree- 
ment among the men not to perform the service of watering 
the cattle for less than a certain compensation. 

Afi agreement between the builders of cattle cars not to* 
bu^d them under a certain price, even though the effect 
might be to increase the price of transportation of cattle 
between the states. 

An agreement among cattle drivers not to drive the cattle 
after their arrival at the railroad depot at the place of their 
destination to the cattle yards where they were to be sold, 
for less than a minimum charge. 

An agreement among themselves by locomotive engi- 
neers, firemen, or trainmen engaged in the service of an 
interstate railroad, not to work for less than a certain 
named compensation, even though the cost of transporting 
interstate freight would be thereby enhanced. 

The theory underlying this classification was stated as 
being that their effect is either indirect or else they relate 
to charges for the use of facilities furnished.”^ Charges 
for facilities furnished, then, were held to be essentially dif- 
ferent from charges made in the course of interstate com- 
merce, and this difference exempted the first charges from 
the ban of the Sherman act. 

In the Anderson case, the Court, to some extent, reiter- 
ated and broadened this distinction. It now decided that 
the agreement was not entered into' to regulate interstate 
commerce, but the business in which the parties were en- 


' 171 U. S. 594- 
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gaged/ This classification was again held to be valid, and the 
distinction between such an agreement and one to regulate 
interstate commerce was deemed sufficient to permit of their 
differentiation. In the Hopkins case, the Court rested its 
decision on the fact that the business of the defendants was 
not interstate commerce; in the Anderson case, it neglected 
this fact, and said that even if the business were interstate 
commerce, still, because the agreement regulated the busi- 
ness itself, and not interstate commerce, as a whole, if did 
not fall within the scope of the law. ^ ^ 

The classification announced then, may be interpreted as 
that between interstate commerce in general, and a local 
business in particular; as that restraint which affects other 
businesses, and that which affects only one business. In 
the first case, the restraint on interstate commerce was 
direct; in the second, it was indirect and incidental. 

From now on, however, the Court refused to sanction 
classification of any sort. Anticipating a little, in the 
Standard Oil case, the Court very definitely stated that its 
distinction in the Knight case was an unsound one. Re- 
ferring to this case, the Chief Justice then said: 

The view, however, which the argument takes of that case, 
and the arguments based upon that view, have been so re- 
peatedly pressed upon this court in connection with the inter- 
pretation and enforcement of the anti-trust act, and have been 
so necessarily and expressly decided to be unsound as to cause 
the contentions to be plainly foreclosed and to require no ex- 
press notice.^ 

In the Connolly case,® the Court was called upon to ex- 

^ 171 U. S. 616. “The effect of its formation and enforcement upon 
interstate trade or commerce is in any event but indirect and incidental, 
and not its purpose and object.^ 

* 221 U. S. 68. 


* 184 U. S. 540. 
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amine the validity of a statute of the state of Illinois, which 
declared invalid all combinations, excepting those in the in- 
dustries of stockraising and agriculture. This classification 
the Court declared to be unreasonable and arbitrary, and 
despite its recognition of the necessity of classification in 
the making of the laws, it declared the entire act unconsti- 
tutional on this account. 

I131 the Northern Securities case, the Court was asked to 
make a classification excluding that corporation from the 
ban of the act. This was on the ground that the Company 
legally held the stocks of the two railroads, and that it was 
within the rights granted to- it by its state charter. But no 
such classification was recognized; state law was subser- 
vient to federal law, and this form of combination, also, 
was covered by the act. 

The Court went even further in the case of Loewe v, 
Lawler. At this time it refused to consider the validity of 
any sort of classification whatsoever. It swept away all 
distinctions of the kinds of obstructions placed on interstate 
commerce, whether physical or otherwise. It answered 
the argument that the trade union was not itself engaged 
in interstate commerce, by asserting that the act made no 
distinction between classes, and that every obstruction was 
illegal.'' And it reiterated that the act '' prohibits any com- 
bination whatever to secure action which essentially ob- 
structs the free flow of commerce between the states or re- 
stricts, in that regard, the liberty of a trader to engage in 
business." ^ 

In this connection it is well to note the repeated efforts 

^From Justice Holmes’, dissenting opinion in the Northern Securities 
case, which was based on the opinion that extraneous restraint only was 
included in the Sherman act, it is to be inferred that the Court at that 
time held that not only extraneous, but also subjective restraints, were 
forbidden. At this time, however, the point was not clearly set forth 
by the Court. 
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which have been made in Congress to exclude combinations 
of labor from inclusion under the act As noted above, the 
attempt was first made in 1890. Again, in 1900, the amend- 
ment that '' Nothing in this act shall be so construe-d as tr. 
apply to trade. unions or other labor organizations, organ- 
ized for the purpose of regulating wages, hours of labor, 
or other conditions under which labor is performed,” was 
carried in the House by a vote of 260 to 8, and was» de- 
feated in the Senate, not on its own merits, but in conjunc- 
tion with other amendments. It is a matter of speculation 
how the Senate would have voted on the amendment by 
itself. Again, in the Sundry Civil Appropriations bill of 
1913,^ a measure passed both houses refusing funds for the 
prosecution of labor organizations, only to be vetoed by 
President Taft. Thus, despite determined efforts, the policy 
dominating the government has been to allow no such clas- 
sification.^ 

^ Congr. Hec,, 62nd Congr., 3rd sess. H. R. 28775. 

^ In the first session of the 63rd Congress, the Sundry Civil Appro- 
priations bill (H. R. 2441) was passed by both Houses. After appropri- 
ating money for the enforcement of the anti-trust laws, this bill went on: 

“ Provided, however, that no part of this money shall be spent in the 
prosecution of any organization or individual for entering into any com- 
bination or agreement having in view the increasing of wages, shorten- 
ing of hours or bettering the conditions of labor, or for any act done in 
furtherance thereof, not in itself unlawful. Provided, further, that no 
part of this appropriation shall be expended for the prosecution of pro- 
ducers of farm products and associations of farmers who cooperate and 
organize in an effort to and for the purpose to obtain and maintain a 
fair and reasonable price for their products,*’ 

President Wilson signed this bill on June 23, 1913, adding, however, 
a statement to explain his action iNew York TimeSy June 24, 1913): 

‘ * I have signed this bill because I can do so without in fact limiting the 
opportunity or the power of the Department of Justice to prosecute vio- 
lations of the law, by whomsoever committed. 

‘ ‘ If I could have separated from the rest of the bill the item which 
authorized the expenditure by the Department of Justice of a special 
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The manufacture of proprietary medicines under a secret 
process was held, in the Dr. Miles Medical Company case, 
not to warrant a classification which excluded the defend- 
ant from the ban of the law. Again, it was held that no 
classification was possible whereby restrictions of trade 
could be permitted. 

In the Standard Oil case, the Court took up another pos- 
sible aspect of classification, and declared that no distinction 
between restraints on self, and restraints on others, was 
permitted. 

The context manifests that the statute was drawn in the light 
of the existing practical conception of the law of restraint of 
trade, because it groups as within that class, not only contracts 
which were in restraint of trade in the subjective sense but all 
contracts or acts which theoretically were attempts to monopo- 
lize, yet which in practice have come to be considered as in 
restraint of trade in a broad sense.^ 

This meant that a combination which regulated only 
itself was equally as liable as that which regulated others — 

sum of $300,000 for the prosecution of violations of the anti*trust law, I 
would have vetoed that item, because it places upon the expenditure a 
limitation which is, in my opinion, unjustifiable in character and prin- 
ciple. But I could not separate it. I do not understand that the limi- 
tation was intended as either an amendment or interpretation of the 
anti-trust law, but merely as an expression of the opinion of Congress — 
a very emphatic opinion, backed by an overwhelming majority of the 
House of Representatives and a large majority of the Senate, but not 
intended to touch anything but the expenditure of a single small addi- 
tional fund. 

‘'I can assure the country that this item will neither limit nor in any 
way embarrass the actions of the Department of Justice. Other appro- 
priations supply the department with abundant funds to enforce the law. 
The law will be interpreted, in the determination of what the depart- 
ment should do, by independent, and I hope impartial, judgments as to 
the true and just meaning of substantive statutes of the United States.’^ 

^ 221 U. S. 59. 
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that no such distinction could save a combination from the 
effect of the act As such, it reverses the decisions in the 
live-stock cases. The classification there adopted, by the 
cumulative evidence here presented, may now be consid- 
ered to be definitely rejected. 

Again, in the Union Pacific case, the Court further ex-* 
tended its doctrine that any condition whereby natural com- 
petition was suppressed, fell within the act 

Nor do we think it can make any difference that instead ^f 
resorting to a holding company, as was done in the Northern 
Securities case, the controlling interest in the stock of one cor- 
poration is transferred to the other. The domination and 
control, and the power to suppress competition, are acquired 
in the one case no less than in the other, and the resulting mis- 
chief, at which the statute was aimed, is equally effective 
whichever form is adopted. The statute in its terms embraces 
every contract or combination, in form of trust or otherwise, 
or conspiracy in restraint of trade or commerce. This court 
has repeatedly held this general phraseology embraces all 
forms of combination, old and new.^ 

In these words, the Court refused to accede to a classifi- 
cation of monopolies, whereby the holding of the stock of 
one corporation by another, rendered valid the resulting 
monopoly. 

Lastly, in the Patten case, the Court reversed the ruling 
of the circuit court, '' that the conspiracy does not belong 
to the class in which the members are engaged in interstate 
trade or commerce and agree to suppress competition among 
themselves,"' and declared that the ruling could not be sus- 
tained, because the act 

is not confined to voluntary restraints, as where persons en- 
gaged in interstate trade or commerce agree to suppress com- 


* Dec, 2, 1912. 
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petition among themselves, but includes as well involuntary 
restraints, as where persons not so engaged conspire to compel 
action by others, or to create artificial conditions, which neces- 
sarily impede or burden the due course of such trade or com- 
merce pr restrict the common liberty to engage therein.^ 

Once more, then, the Court refused to permit a classifica- 
tion which might exclude a combination from the prohibi- 
tion of the act. 

It is clear, then, that no classification except that between 
interstate and local commerce has ever been permitted. 
The change comes in the meaning of these terms; during 
the decade, 1890 to 1900, local commerce was expanded 
to include as much as possible ; since then, the interstate 
aspect of all commerce has been more and more recognized, 
and the tendency is to regard all commerce as of this 
nature. 

Every class of combination is to-day included. The im- 
portance of intrastate combinations is minimized. The 
Court has successively interpreted the act to include pools, 
railroads, labor combinations, holding companies and cor- 
porate holdings of stock, and even individuals. Every form 
which can be invented, constituting a monopoly or restraint 
of interstate commerce, is comprehended in the prohibition, 
and practically all commerce is regarded as interstate. 

For a classification we have to look, not to the kind of 
monopoly, but to the kind of restraint of trade. 

The standard which should be applied in testing the legality 
of, a restraint of trade 

All speakers in the Senate agreed as to the evil of re- 
straint of trade. The manner of determining its existence, 
however, was left to the judgment of the courts. Only 


^ Jan. 6, 1913. 
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Senator Sherman stated the fundamental test tO' be the 
public good/ and he hoped for a liberal interpretation from 
the Courts.^ 

The Supreme Court, however, neglected the test of public 
welfare; largely, no doubt, because of the difficulty '•of de- 
ciding what restraints did or did not, bring about this end. 
The final results of the legislation were of concern to Com 
gress, not to itself. Instead, it proposed the easier and more 
immediate test of direct or indirect restraint. This was^the 
test applied in the Knight case.® Such acts as directly 
restrained interstate commerce were declared unlawful ; but 
on the ground that every contract in some manner might be 
interpreted to affect interstate commerce, those which did 
so only indirectly and incidentally were held to be valid. 
The arbitrary line of distinction between contracts which 
directly affected commerce, and those which interposed a 
step, no matter how necessary the effect, was drawn. Under 
this distinction, the interposition of the manufacture of 
sugar, between the contract and the entry of sugar into 
commerce, was the deciding condition. 

The decision in the Freight Association case was based 
on the fact that "" there can be no doubt that its direct, im- 

^Congr. Record^ 1890, vol. xxi, p. 2462. 

*'AI1 trade and commerce, all agreements and arrangements, all 
struggles for money or property, must be governed by the universal 
law that the public good must be the test for all.’’ 

^Ibid,^ p. 2460. ‘‘I admit that it is difficult to define in legal lan- 

guage the precise line between lawful and unlawful combinations. This 
must be left for the courts to decide in each particular case. 

^156 U. S. 12. '' Doubtless the power to control the manufacture of 
a given thing involves in a certain sense the control of its disposition, 
but this is secondary and not the primary sense; and although the exer- 
cise of that power may result in bringing the operation of commerce 
into play, it does not control it, and affects it only incidentally and in- 
directly. 



373 ] analysis of the government policies 199 

mediate and necessary effect is to put a restraint upon trade 
or commerce as described in the act/’ ^ In this decision, 
the question whether a restraint was reasonable or not was 
definitely rejected as irrelevant, on the ground that both 
were known to the common law, and that the statute evi- 
dently included both. In proof of the correctness of this 
view, the difficulties of deciding whether a certain contract 
was reasonable or not were held to be so formidable, that 
Congress might have deliberately decided to prohibit all 
agreements and combinations in restraint of trade or coni- 
nlerce, regardless of the question whether such agreements 
were reasonable or the reverse.” ^ 

In the Hopkins case, for the first time the desirability of 
the use of reason was admitted.^ Yet reasonableness can- 
not be said to have been made the test of the contract. This 
test was still held to have been the direct or indirect effect 
upon interstate commerce ; but it was held that reason must 
be used in deciding under which head a given restraint be- 
longed. However, the use of reason in the decision whether 
a contract had a direct or indirect effect, seems to free it 
from the necessity of clinging to the question whether an 
effect is direct, or whether there is an interposed effect. 

In its next case, Anderson v. United States, the Court 
again used reason in its decision. It held that the contract 
/‘properly and fairly” regulated the transaction of the 
business. For these words might well be substituted the 
word “ reasonably Making this the basis of its decision, 
it still held, however, that it was the indirect relation of the 

^ 166 U. S. 341-2. * 166 U. S. 335. 

* 171 U. S. 600. The Act of Congress must have a reasonable con- 
struction or else there would scarcely be an agreement or contract 
among business men that could not be said to have, indirectly or re- 
motely, some bearing upon interstate commerce and possibly to re- 
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combination to interstate commerce which was the supreme 
test/ 

That the use of reason in the decision of the direct or in- 
direct eifect of a contract, and not the reasonableness of the 
contract was the criterion, was forcibly insisted on in the 
Addyston case. The test of validity of a contract was defi- 
nitely stated as being 

where the natural and direct effect of such a contract will be, 
\Yhen carried out, to directly, and not as a mere incident^ to 
other and innocent purposes, regulate to any substantial 
tent, interstate commerce.^ 

Evidently, the application of this rule required reason on 
the part of the Court And yet, the Court agreed with 
Judge Taft’s decision that the reasonableness of the charges 
of the combination was beside the question, adding that 
^Mts tendency was certainly to give defendants the power 
to charge unreasonable prices, had they chosen to do so 
The case was decided on the finding of the Court that the 
combination constituted a direct and necessary restraint 
upon interstate commerce. 

In the Bement case, which involved the continuation of 
a patent monopoly, the Court said, it is true that it has 
been decided by this Court- that the [Sherman] act included 
any restraint of commerce whether reasonable or unreason- 
able.” ^ But it then explained that the act did not refer to 
those restraints arising from reasonable and legal ” con- 

^171 U. S. 615. ** Where the subject matter of the agreement did 

not directly relate to and act upon and embrace interstate commerce, 
and where the undisputed facts clearly show that the purpose of the 
agreement was not to regulate, obstruct or restrain that commerce, but 
that it was entered into with the object of properly and fairly regulating 
the transaction of the business. . . 

®I75 U. S. 228. 

"186 U. S. 92. 


175 U. S. 238. 
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ditions imposed by the owner of a patent Thus, the ad- 
judication of a restraint, despite the specific denial by the 
Court, was made to rest on its reasonableness and legality. 

Again, in the case of Montague v. Lowry, the Court, 
while holding that the contract directly restrained trade, 
condemned the terms of membership of the combination as 
being arbitrary. Here, then, we find a condemnation of 
the unreasonableness of the contract. But that the Court 
still clung to its criterion of direct or indirect, however 
much its decision to which of these classes a contract be- 

'm 

longed was based on reason, is further shown by its dicta 
in the Northern Securities case,^ and the Loewe v. Lawlor 
case.^ 

President Roosevelt, in the meantime, had arrived at the 
conclusion that the criterion of monopoly developed by the 
Court was on a wrong basis. 

It has been a misfortune [he wrote] that the national laws 
on this subject have hitherto been of a negative or prohibitive 
rather than an affirmative kind, and still more that they have 
in part sought to prohibit what could not be effectively pro- 
hibited, and have in part in their prohibitions confounded what 
should be allowed and what should not be allowed. It is gen- 
erally useless to try to prohibit all restraint on competition, 
whether this restraint be reasonable or unreasonable; and 
where it is not useless it is generally hurtful.® 

Shortly after, the doctrine of reasonableness was clearly 
applied by the Administration in its decision not to bring a 

^193 U. S. 331. *^That the act is not limited to restraints of inter- 
state and international trade or commerce that are unreasonable in their 
nature, but embraces all direct restraints imposed by any combination, 
conspiracy or monopoly upon such trade or commerce/’ 

*208 U. S. 293. /‘The act prohibits any combination whatever to 
secure action which essentially obstructs the free flow of commerce.” 

® Annual Message, Dec. 5, 1905. 
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suit against the International Harvester Company. This 
decision was based on the fact that the company had done 
nothing in unreasonable restraint of trade.^ As early as 
1906, then, the classification of reasonable or unreasonable 
restraint was adopted in the Administration policy and thus 
affected the policy of the general government 

Two years later, in his annual message of 1907, Presi- 
dent Roosevelt repeated that the law was not in harmony 
with actual conditions. It should be so amended/’ he 
urged, as to forbid only the kind of combination whfch 
does harm to the general public,” and he explained the cri- 
teria which he proposed as follows : 

Among the points to be aimed at should be the prohibition 
of unhealthy competition, such as by rendering service at an 
actual loss for the purpose of crushing out competition, the 
prevention of inflation of capital, and the prohibition of a cor- 
poration’s making exclusive trade with itself a condition of 
having any trade with itself. Reasonable agreements between, 
or combinations of , corporations should be permitted, provided 
they are first submitted to, and approved by, some appointed 
government body. 

In accord with this doctrine, the policy of the Supreme 
Court was further liberated in 1908, in its decision in the 
Shawnee Compress case. Although it still made much of 
the question of the directness of the restraint,^ still it af- 
firmed that the principle governing the contract was that 
“ the restraint upon one of the parties must not be greater 
than protection to the other party requires.” ® 

While there is no mistaking the fact that the applicatioti 

^ p, 82. 

®20Q U. S. 434. The Court reiterated that “ it has been decided that 
not only unreasonable but all direct restraints are prohibited. 

*209 U. S. 435-6. 
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of this principle required the use of reason, it cannot be said 
that the Court at this time definitely adopted this standard. 

President Taft, more cautious than his predecessor, yet 
showed the inadequacy of the test of the directness of the 
restraint.^ In a careful analysis of the Supreme Court de- 
cisions, he came to the conclusion that whfie they had re- 
fused to read the word reasonable ’’ into the statute, their 
distinction between direct and indirect restraints accom- 
plished the same purpose of excluding the many minor an4 
:^easonable contracts which were not intended to be in- 
cluded. But later, he condemned the suggestion that the 
power of deciding whether or not a contract were reason- 
able should be left to the courts, since it would lead to in- 
consistent decisions, and would give them a power ap- 
proaching the arbitrary.’’ His own suggestion of federal 
incorporation and regulation, however, seems to demand 
the exercise of reason to the greatest possible extent, and 
thereby points the way for the future. 

Hereafter, it is interesting to note, the Court broke away 
from all consideration of the direct or indirect ” effect of 
contracts. In its next important decision, the Dr. Miles 
Medical Co. case, these words were not even mentioned. 
In fact, the changed attitude of the Court was clearly 
shown by Justice Hughes. 

With respect to contracts in restraint of trade, the earlier 
doctrine of the common law has been substantially modified 
in adaptation to modern conditions. But the public interest 
is still the first consideration. To sustain the restraint, it 
must be found to be reasonable both with respect to the public 
and to the parties, and that it is limited to what is fairly neces- 
sary, in the circumstances of the particular case, for the pro- 
tection of the covenantee. Otherwise, restraints of trade are 
void as against public policy.^ 

Hanuary 7, 1910, H.R. Doc. 484, 6ist Congr., 2nd sess. 

* 220 U, S. 406. 
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In this sentence is clearly enunciated for the first time 
the statement that the reasonableness of the contract, in 
respect to the parties concerned and the public welfare, is 
the criterion whereby a contract should be judged. More 
than this: former standards are definitely discarded as ob- 
solete. Justice J-Iolmes, in a dissenting opinion, stated this 
point admirably. 

There is no statute covering the case ; there is no body of 
precedent that by ineluctable logic requires the conclusioir io 
which the Court has come. The conclusion is reached by e3f- 
tending a certain conception of public policy to a new sphere.^ 

The confirmatory evidence that a new doctrine of meas- 
urement of a contract or combination was adopted seems 
scarcely necessary. And yet the fact was denied in the 
Standard Oil decision by Chief Justice White. In this case, 
by a process of independent thought, he came to the con- 
clusion that the only possible criterion to apply to com- 
binations was that of ^" reason His argument was 

^220U. S. 411. 

*221 U. S. 60. “And as the contracts or acts embraced in the pro- 
vision were not expressly defined, since the enumeration addressed it- 
self simply to classes of acts, those classes being broad enough to em-, 
brace every conceivable contract or combination which could be made 
concerning trade or commerce or the subjects of such commerce, and 
thus caused any act done by any of the enumerated methods any- 
where in the whole field of human activity to be illegal if in restraint of 
trade, it inevitably follows that the provision necessarily called for the 
exercise of judgment which required that some standard should be re- 
sorted to for the purpose of determining whether the prohibitions con- 
tained in the statute had or had not in any given case been violated. 
Thus not specifying, but indubitably contemplating and requiring a 
standard, it follows that it was intended that the standard of reason 
which had been applied at the common law and in this country in deal- 
ing with subjects of the character embraced by the statute, was in- 
tended to be the measure used for the purpose of determining whether 
in a given case a particular act had or had not brought about the wrong 
against which the statute provided/ V 
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that the statute was drawn up in the light of economic 
conditions ; that it was broad in its classifications ; and that 
judgment was therefore necessary in its application. The 
standard to be inferred, none being named, was conse- 
quently the standard of reason. Moreover, the Chief Jus- 
tice later contended that reason had always been the 
standard; that it was only by separating certain statements 
from the whole context that the opposite could be main- 
tamed; and that, in consequence, his announcement was 
not as revolutionary as it appeared. 

This standard of reasonableness was reaffirmed in the 
American Tobacco Company case, in even more positive 
language. “ The soundness of the rule that the statute 
should receive a reasonable construction, after further 
mature deliberation, we see no reason to doubt/' ^ And' 
again, the Chief Justice insisted that he did not depart from 
any previous decision. That there is much justification for 
this view is undoubted. But there is also evidence to show 
that a change of the test for the legality of a restraint has 
taken place. 

But the directness of the restraint has not been com- 
pletely superseded, as was shown in the Patten case. The 
defendants insisted that the restraint, if any, was at most 
an indirect one. But to this Mr. Justice Vandeventer re- 
fused to accede. And after explaining the nature of a 
comer in cotton, he decided that 

We regard it as altogether plain that by its necessary oper- 
ation it would directly and materially impede and burden the 
due course of trade and commerce among the states and there- 
fore inflict upon the public the injuries which the anti-trust 
act is designed to prevent. 


^221 U. S. 180. 
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The conclusion arrived at in this study is that there has 
been a gradual and continuous increase in the use of rea- 
son '' in the detenuination of the validity of the restraint 
It seems clear that at first this question centred about the 
inevitable result of the contract; when this was primarily 
to restrain trade, the contract was nullified. The next step 
was the use of reason in deciding whether the effect of the 
contract was a direct or an indirect restraint The present 
policy is considered to be that the inevitableness of the re- 
straint is held subordinate to its reasonableness, in regard 
to the public and the covenantees. 

This opinion is held despite Chief Justice White’s argu- 
ment that there is no substantial difference between the test 
of reason, and the test of directness applied with reason, 
especially in view of the reasonableness of the decisions 
which applied the directness of the restraint. That the two 
often coincide, does not render them identical. For when 
the directness of the restraint is regarded as due to its 
necessity, and the reasonableness of the restraint is judged 
with reference to its equity in regard to public and individ- 
ual welfare, the difference is fundamental. 

Conclusions 

A summary of the government policies in regard to these 
questions leads to the following conclusions : 

Monopoly is regarded as necessarily an evil. Free com- 
petition is the law which must govern all industry. The 
reasons for the formation of combinations are entirely 
anti-social, that is, combinations are created solely for the 
sake of preventing competition and securing a monopoly. 

In the condemnation of monopolies the single acts of 
combinations, taken by themselves, are disregarded. The 
legality of the acts, judged singly, does not render legal 
the combination in its entirety. . The evil is inherent in the 
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creation of so large a combination as to be a monopoly. 
Moreover, all classification of monopolies, made with a 
view to render some monopoly, through its particular kind 
of business, or through the form in which it is embodied, 
immune from prohibition, is forbidden. All monopolies, 
of whatever kind or form, are to-day included under the 
act. 

The only classification which is permitted is in the kind 
of restraint of trade. When this, in the judgment of the 
Court, is unreasonable, in respect to the parties involved 
and the public welfare, it is prohibited. Only those kinds 
of restraint which, in these respects, are reasonable, are 
permitted. 

In this connection it is interesting to note that since the 
adoption of this criterion by the Supreme Court, no re- 
straint has ever been considered a reasonable one: the 
Court has never specifically declared a contract to be in re- 
straint of trade, and yet of so reasonable a character that 
it has permitted it. The significance of this, however, must 
not be overestimated. The Court may decide only those 
cases brought before it; and it simply means that its judg- 
ment thus far has been in accord with the Department of 
Justice, which brought the case before it to decide.^ 

It is for this reason that the policy of the Administration 
has been of importance. While there are few data^ by 
which this may be judged, it is yet fairly clear that the rea- 
sonableness of many contracts and combinations has been 
judged favorably in the past. 

few cases have been instituted by private parties, with a view to 
recovering alleged damages. These, however, are exceptional, and 
affect the truth of the above statement only in a minor degree. 

*The fact that suits against many combinations have not been insti- 
tuted by the government furnishes confirmatory evidence of a negative 
character. 
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The validity of all contracts, then, depends on their con- 
forming to the standard of reasonableness, in regard both 
to the covenantees and the general public ; and this reason- 
ableness is subject to the judgment, first, of the Administra- 
tion, including the President and the Attorney-General, and 
second, of the Supreme Court. 

Part II 

* In part two are considered those policies of the govern- 
ment more directly concerned with the methods by which 
monopolies should be treated. These are four in number : 

First, the policy in regard to the state or national scope 
of the trust problem. 

Second, the method by which prices should be fixed. 

Third, the relation of large size to monopoly. 

Fourth, the policy in regard to the enforcement of pub- 
licity. 

The policy in regard to the state or national scope of the 
trust problem 

Great confidence in the ability of the states to deal with 
the trust problem was shown in the earlier stages of dis- 
cussion, and this continued to be a factor even as late as 
1903. 

In passing the Sherman act. Congress was solicitous of 
not taking away any power from the states, and even con- 
sidered an amendment to the effect that Nothing in this 
act shall be deemed or held to impair the powers of the sev- 
eral states in respect of any matters in this act mentioned/^ ^ 
It is significant that this part of the amendment was never 
questioned, and that it was rejected only because it was 
proposed in conjunction with certain other features which 
were objected to. 

^ Congr. Rec., 1890, vol. xxi, p. 5950. 
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The bounding of the national power was thus left to the 
courts, which in the beginning followed the general opin- 
ion then current. 

In the Knight case, the Supreme Court took the nar- 
rowest view of the trust question as a national one, evi- 
dently believing that the states could and would fill in the 
gaps. One of its reasons for not nullifying this combination 
was that if it extended the national power to combinations 
of 'production, comparatively little of business operations 
and affairs would be left for state control 'V ^^^d it asserted 
that Congress did not attempt to make criminal the acts 
of persons in the acquisition and control of property which 
the states of their residence or creation sanctioned or per- 
mitted.’' 

This view was further endorsed by President Cleveland. 
In his annual message of December 7, 1896, after noting 
the increase of combinations, and the widespread alarm, he 
said : ^ 

If the insufficiencies of existing law can be remedied by 
further legislation, it should be done. The fact must be recog- 
nized, however, that all federal legislation on this subject may 
fall short of its purpose because of inherent obstacles and also 
because of the complex character of our governmental system, 
which, while making the federal authority supreme within its 
sphere, has carefully limited that sphere by metes and bounds 
that cannot be transgressed. The decision of our highest 
court on this precise question renders it quite doubtful whether 
the evils of trusts and monopolies can be adequately treated 
through federal action unless they seek directly and purposely 
to include in their objects transportation or intercourse be- 

»i56U. S. 16. 

^Richardson: Messages and Papers of the Presidents, vol, ix, pp. 
744 - 5 - 
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tween states or between the United States and foreign coun- 
tries. 

It does not follow, however, that this is the limit of the 
remedy that may be applied. Even though it may be found 
that federal authority is not broad enough to fully reach the 
case, there can be no doubt of the power of the several states 
to act effectively in the premises, and there should be no reason 
to doubt their willingness to judiciously exercise such power. 

* The Court soon was led, however, in the Freight A^o- 
ciation case, into a partial recognition of the national iifi- 
portance of a combination; through the very evident na- 
tional scope of railroads, and the similarity of the effect of 
combinations of railroads and of industrial combinations,^ 
it was forced by logic to broaden its views. 

And yet the point was not clearly set forth. The Court 
dwelt at length on the essential differences between rail- 
roads and manufactures. 

A further step in the direction of the local point of view 
was the next to be recorded. In the Flopkins case, an 
agreement among the traders to abide by certain rules was 
held to be a local matter. The Court quoted with approval 
from a decision of Mr. Justice Field, ^ ‘‘ should there be 
any gross injustice in the rate of tolls fixed, it would not, 
in our system of government, remain long uncorrected, 
but, since this would affect interstate commerce only in- 
directly, it was not a question for the Supreme Court to 
settle, since whether the charges are reasonable or not is 
a question primarily of local law ’k 

^166 U. S. 324. *‘The results naturally flowing from a contract or 
combination in restraint of trade or commerce when entered into by a 
manufacturing or trading company such as above stated while differing 
somewhat from those which may follow a contract to keep up transpor- 
tation rates by railroads, are nevertheless of the same nature and kind, 
and the contracts themselves do not so far differ in their nature that 
they may not all be treated alike and be condemned in common.'' 

* Sands v, Manistee River Improvement Co., 123 U. S. 288-94-*5. 
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The first definitive step away from the treatment of the 
trusts as a state question and toward federal regulation 
was made by President McKinley in his annual message of 
December 5, 1899/ After calling attention to the enor- 
mously rapid spread of combination during that year, he 
stated that Mr. Cleveland’s faith in the ability of the states 
to cope with the problem had been shown to be unfounded, 
and that accordingly it was the duty of Congress so to ex- 
tend the present law as to make it effective. 

• The first case in which the Court adopted unequivocally 
the national point of view was that of Northern Securities 
Co. V. United States. The view that the government had 
no right to interfere with the acts of corporations which 
were permitted by their state charters was insistently forced 
upon the Court and repeatedly denied. Again and again, 

* It is interesting to note that in New York State [Senate Document^ 
1897, no. 40] the Lexow commission called attention to the inability of 
the states to deal adequately with the trusts, and observed: It is un- 
fortunate in this aspect of the case thai- the limitations upon the federal 
power as determined by the United States Supreme Court practically 
annul the force of the so-called ‘ Sherman anti-trust law * because it is 
clear that federal authority, in view of the considerations above stated, 
would be the only jurisdiction with adequate power to afford a complete 
remedy.'" And they concluded that “it is obvious that the federal 
courts have placed so narrow a construction upon the limits of their 
authority that, in the absence of constitutional amendment little or 
no relief may be expected from that quarter, unless the Supreme 
Court of the United States shall greatly modify the conclusions above 
referred to." 

That this, however, was not yet the accepted policy of the govern- 
ment, is shown by the following extract from the report of the Attorney- 
General, Mr. Griggs, in 1899: “There is no question of the right and 
power of every state to make and enforce laws in restraint of monopoly; 
that is the normal and proper sphere of state autonomy; while the 
United States, not having been formed as a government for the regula- 
tion of the internal affairs and businesses of the states, is limited in its 
authority to the regulation of that kind of business described as com- 
merce between the states and with foreign nations." 
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the Court replied to these arguments that the regulation of 
interstate commerce was under the control of the federal 
government that Congress had the power to enact, and the 
Court the power to enforce, the laws for its regulation. All 
acts of the states in this field were held to be subordinate 
to the acts of Congress. 

The issue was squarely presented and squarely met 
Hereafter, there could be no question that the policy of the 
Supreme Court was to recognize the problem of combiiia- 
tion as one of national importaiice and for national treat- 
ment. 

So far as the Court was concerned, the issue was not 
raised in any subsequent cases. The recognition of this 
policy has, however, resulted in several proposals from the 
other branches of the government 

President Roosevelt followed in his predecessor’s foot- 
steps in urging the national character of the ciuestion. It 
was in recognition of this fact that, in his first annual mes- 
sage in 1901, he proposed publicity as the only sure 
remedy which we can now invoke Having achieved his 
purpose, as it seemed at the time, in the formation of the 
Bureau of Corporations, he pursued his policy still further. 

In his annual message of 1905 he said : 

The makers of our national constitution provided especially 
that the regulation of interstate commerce should come within 
the sphere of the general government. The arguments in 
favor of their taking this stand were even then overwhelm- 
ing. But they are far stronger to-day, in view of the enormous 
development of great business agencies, usually corporate in 
form. Experience has shown conclusively that it is useless 
to try to get any adequate regulation and supervision of these 
great corporations by state action. Such regulation and super- 
vision can only be effectually exercised by a sovereign whose 
jurisdiction is coextensive with the field of work of the cor- 
porations — that is, by the national government. 
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And following out this idea, he recommended, '‘such 
adequate supervision and regulation as will prevent any 
restriction of competition from being to the detriment of 
the public ”, and he concluded that " until the national gov- 
ernment obtains, in some manner which the wisdom of the 
Congress may suggest, proper control over the big corpora- 
tions engaged in interstate commerce— that is, over the 
great majority of the big corporations— it will be impos- 
siBle to deal adequately with these evils.” 

* Having failed in his attempt to arouse Congress, he re- 
turned to the subject in his annual message of 1907, with 
more specific suggestions. Reiterating the national char- 
acter of the trust cjuestion, he now suggested an increase of 
publicity, a federal commission, in place of the courts, to 
administer the law, and federal incorporation for companies 
engaged in interstate commerce. His last message, in 1908, 
was but an announcement of the fixity of his views. 

President Taft embodied his views on the trust question 
in a special message on January 7, 1910. Taking the na- 
tional aspect for granted, after a careful analysis of the 
situation, he recommended federal incorporation for all 
industries doing interstate business, so as to bring them all 
under the regulation of the federal government. This 
should include the supervision of security issues, the receipt 
of reports at regular intervals, and the regulation of inter- 
corporate holding of stock. His subsequent messages were 
confined to a repetition of this plan of action. 

The policy of the government in regard to the federal 
nature of the trust question is thus seen to have undergone 
a change. Beginning with a sharp cleavage between fed- 
eral and states’ rights of supervision, there has been a con- 
stant movement towards the treatment of the question as 
one of national scope. This* view has been accepted by two 
branches of the government; the attitude of Congress has 
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been negative, rather than aggressive in either direction; 
and should it adopt federal incorporation, it would come in 
line with the rest of the government 

We may conclude ^ that to-day the policy of the govern- 
ment is that of the Supreme Court; and that it is distinctly 
to regard the problem as one of national character.^ 

The method by zvhich prices shoidd he fixed 

' In the congressional debates of 1890, no hint of the pcjs- 
sibility that the government had the power to regulate prices 
was given. In fact, this may be considered as contrary to 
the spirit of the act, whose main purpose was the insurance 
of competition. Through this means, indirectly, prices 
may be said to have been regulated, but not by a direct act 
of government. However the significance of changes in prices 
must not be minimized.^ It was the alleged increases which 
called forth the most vehement speeches made in Con- 
gress. In fact, the effect of combinations on prices was 
the first to be felt by the public. In this connection, Mr. 
George said: They increase beyond reason the cost of the 
necessaries of life and business, and they decrease the cost 
of the raw material, the farm products of the country. 

* The decision of Attorney-General Wickersham [_supraj p. 89] to 
drop the suit against the New York, New Haven and Hartford Rail- 
road on account of its consolidation with the Boston and Maine Railroad, 
because a statute of Massachusetts, which was the community most 
directly afifected, expressly authorized this consolidation, constitutes an 
exception to this statement. 

^ With the coming into power of the Democratic party, and in view 
of the well-known states^ rights doctrines of the new President, the 
policy of the government in this respect seems likely to undergo a 
change in the near future. 

® The original Sherman bill particularly prohibited increase of price, 
allowing to any person ‘‘the full consideration or sum paid by him for 
any goods, wares and merchandise included in or advanced in price by 
.said combination/' 
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They regulate prices at their will.” ^ Senator -Pugh also 
spoke of the oppressive and merciless character of the 
evils resulting directly to consumers 

By the acceptance of the Reagan amendment,^ the Sen- 
ate showed that among the evils which it imputed to trusts, 
were the alteration of prices, and the fixing of a standard 
price. 

Perhaps the words of Senator Edmunds are the most 
significant in showing the trend of opinion. However 
seductive they [the trusts] may appear in lowering prices 
to the consumer for the time being,” he declared, “ all 
human experience and all human philosophy has proved 
that they are destructive of the public welfare and come to 
be tyrannies, grinding tyrannies.” ^ 

Most of the discussion in the House was devoted to other 
phases of the question. Mr. Fithian, however, stated one 
of the greatest evils of trusts to be that they enhance the 
price of commodities to the people beyond an honest 
profit” ® In answering a series of questions, Mr. Culberson 
contended that among the most serious evils of trusts were 
temporary changes in price, whether a raise to extort money 
from consumers, or a fall to drive out competitors. 

It may then be concluded that Congress had distinctly in 
mind the evils of alterations in prices; and that it proposed 
as a remedy, not direct, regulating action by the govern- 
ment, but automatic regulation by a restoration of compe- 
tition. 

In the Knight case, however, the effect of prices was 
specifically set aside by the Supreme Court A change- 
might be the result of a combination; and yet, the Court 


^ Congr. Rec., 1890 , p . 2456 . 
^ Ibid,, p . 2358 . 

^ Ibid,, p, 2726. 


^Ibid., p . 2611 . 
’^Ibid., p . 4101 . 
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said, it would be an indirect result, and not that by which 
the combination should be judged. In other words, the 
actual prices paid were a matter with which the govern- 
ment had no concern/ 

Shortly after, however, the Court prepared the way for 
giving greater^ consideration to actual prices. It had 
pointed out that an increase of price was no condemnation; 
in the Freight Association case it held that a decrease in 
price was not an adequate excuse for the existence of^-a 
combination. Social harms, such as the reduction of inde^- 
pendent men to wage-earners, and changes in industry 
which resulted in the pauperization of formerly self-sup- 
porting men, might more than counterbalance a reduction 
of price, even though that reduction were gained by a de- 
crease in cost It was the ability of the combination to dic- 
tate prices which constituted the harm.^ In this light,’’ 
the Court concluded, it is net material that the price of 
an article may be lowered/’ 

In the Addyston case, the Court dealt even more specifi- 
cally with prices. The raising of the price, and its effect 
on commerce was made the crucial factor; because the 
natural result of this was to restrain commerce, that com- 
bination which made this possible was held to be unlawful. 
In the language of the Court: The higher price would 
operate as a direct restraint upon the trade and therefore 
any contract or combination which enhanced the price 

^156 U. S. 16. “ Contracts, combinations or conspiracies to control 

. . . production in all its forms, or to raise or lower prices or wages, 
might unquestionably tend to restrain external as well as domestic trade, 
but the restraint would be an indirect result , , . and would not deter- 
mine the object of the contract, combination or conspiracy.'' 

®i66 U. S. 324. Nor is it for the substantial interest of the country 
that any one commodity should be within the sole power and subject to 
the sole will of one powerful combination of capital." 
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might in some degree restrain the trade in that article.” ^ 
Moreover, the ability of a corporation to charge unreason- 
able prices, even though it did not do so, was held to war- 
rant interference by the government. In this connection, 
the Court insisted that, even though prices were reasonable, 
they agreed with Judge Taft's verdict that the ability to fix 
prices was sufficient for condemnation.^ 

The decision in Connolly v. Union Sewer Pipe Co., how- 
ever, minimized the effect of prices. The Court declared 
tliat the contract creating the combination had nothing tO' 
do with the contract of purchase, and that since the price 
was not fixed by the combination, but by competition, the 
Court was not interested in the amount 
The case of Chattanooga Foundry and Pipe Works z/. 
City of Atlanta was decided on the justness of the price 
paid by the city to the company for certain pipe which it 
had bought. It was because of the decision of the Court 
that this price was arbitrary and unreasonable and had been 
fixed by means of a monopoly, that it allowed the city triple 
damages for the excess over the just price. 

Again, in the case of the Continental Wall Paper Com- 
pany 7/. Voight, the Court followed this same principle in 

'17SU. S. 245. 

2 175 XJ. S. 237, 238. “ It has been earnestly pressed upon us that the 
prices at which the cast-iron pipe was sold in * pay ’ territory were 
reasonable. A great many affidavits of purchasers of pipe in ‘pay* 
territory, all drawn by the same hand or from the same model, are 
produced, in which the affiants say that in their opinion the prices at 
which pipe has been sold by defendants have been reasonable.. We 
do not think the issue an important one, because, as already stated, we 
do not think that at common law there is any question of reasonable- 
ness open to the courts with reference to such a contract. Its ten- 
dency was certainly to give defendants the power to charge unreason- 
able prices, had they chosen to do so.” 
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refusing to enforce a contract which involved a price arbi- 
trarily assigned by a combination, with the words ; 

the account in suit was made up, as to prices and terms of sale, 
not upon the basis of an independent, collateral contract for 
goods sold and delivered, but with direct reference to, in con- 
formity with and for the object of enforcing the agreements 
that constituted, or out of which came, the illegal combination 
whose business is carried on under the name of the Continental 
Wall Paper Company.^ 

It was because the terms of sale and price were fixed by 
other laws than those of free competition, that the Court 
refused to enforce payment under this contract And it dis- 
tinguished this case from the Connolly case, on the ground 
that in the latter, the combination had not fixed the price, 
but had been governed in its sale by the force of competi- 
tion. 

The nature of the contracts in the Dr. Miles Medical 
Company case was described as 

•a system of interlocking restrictions by which the complainasit 
seeks to control not merely the prices at which its agents may 
sell its products, but the prices for all sales by all dealers at 
wholesale or retail, whether purchasers or subpurchasers, and 
thus to fix the amount which the consumer shall pay, eliminat- 
ing all competition. ^ 

And later, reverting to this aspect of the case, the Court 
decided that there was no difference between a contract 
entered between a manufacturer and each dealer, and a 
combination of dealers, to fix the price. As one was harm- 
ful, so also was the other. Again, then, it was the fixing 
of prices by a combination that was condemned. 

In deciding against the Standard Oil Company, the Court 


^ 212 U. S. 255. 


* 220 L\. S. 399. 
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dearly showed that it was influenced by the conduct of 
those bringing about the combination — among other 
methods being those of price cutting and rebates, and by 
the '' enormous and unreasonable profits ^ of that busi- 
ness. These profits were evidently ascribed to the ability 
of the company to name its prices independently of the 
forces of competition. 

And in the Union Pacific case, the Court once more re- 
fifSed to permit a consolidation which had only the power 
tb fix prices, and affect competition, without actually hav- 
ing done so. 

Nor does it make any difference that rates for the time being 
may not be raised, and much money be spent in improvements 
after the combination is effected. It is the scope of such com- 
binations and the power to suppress or stifle competition or 
create monopoly which determine the applicability of the act.^ 

Lastly, in the Patten case, the Court again refused to 
permit of any conspiracy which affected prices, however 
innocent it might otherwise be. 

It well may be that running a corner tends for a time to 
stimulate competition ; but this does not prevent it from being 
a forbidden restraint, for it also operates to thwart the usual 
operation of the laws of supply and demand, to withdraw the 
commodity from the normal current of trade, to enhance the 
price artificially, to hamper users and consumers in satisfying 
their needs, and to produce practically the same evils as does 
the suppression of competition.® 

From these facts, it is concluded that the policy of the 
government has been to allow price regulation only through 
the play of competitive forces. No move has ever been 


221 U. S. 42--43. 


^Dec. 2, 1912. 


»Jan. 6 , 1913. 
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GontemiDlated in the industrial field of a determination of 
prices by government mandate; and invariably, the fixing, 
or even the ability to fix prices by any combination arbi- 
trarily, and not with reference to competition, has been pre- 
vented. And the fixing of prices at a higher level is not the 
only consideration here entertained: even the lowering of 
prices, if it is accomplished by other means than the play 
of free competition, is condemned. 

• In the field of railroads, there is something illogical In 
the position of the government. With a commission t& 
regulate rates, the Supreme Court nevertheless has pre- 
vented certain consolidations, on the ground that they gave 
the power to regulate competition : that is conditions, rather 
than rates. But there is no regulating force in the indus- 
trial field, and here We find a steadfast, consistent policy 
pursued of preventing the fixing of prices by any force 
whatsoever except that of free competition. 

The relation of Aar ge siBe to monopoly 

A limitation of the size of a corporation has seemed to 
some people the obvious way of preventing monopoly. This 
might be accompanied either by limiting the actual, physi- 
cal amount of capital to be employed under one manage- 
ment in any industry, or in limiting the percentage, either 
of capital or gross business, of one corporation as com- 
pared to the total of the country in that industry. 

No such scheme seems to have been considered in 1890. 
Senator Sherman, indeed, stated that it was not his inten- 
tion to cripple combinations of capital and labor ; the for- 
mation of partnerships or corporations ; but only to pre- 
vent combinations made with a view to prevent competi- 
tion Later, in his speech, he seems to hint at some 
limitation when he speaks of the evils which such concen- 

* Congr. Rec.^ 1890, vol. xxi, p. 2456. 
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tration of power gives to those enterprises which '' are not 
satisfied with partnerships or corporations competing with 
each other, and which have invented a new form of combin- 
ation commonly called "Trusts’ that seek to . . . avoid 
competition”. Senator George likewise hinted at some limi- 
tation of size or power; but it does not seem to have been 
marked by any quantum of capital.^ By the adoption of ’ 
the Reagan substitute in the Senate,^ this body placed itself 
oit record, among other things, against creating a monopoly 
ifi any industry ; such monopoly would seem necessarily to 
mean either loo per cent or some percentage of the total 
industry ; but no ratio was fixed. . 

In the House but one speaker touched on this phase of 
the question. Mr. Culberson stated,^ in opening the dis- 
cussion in this body, that "" just what combinations would 
be included in the bill would not be known until the courts 
have construed and interpreted this question On the 
whole then, it may be said, that some limit of size was in 
the mind of Congress, although this limit was not fixed by 
any standard, but left to the judgment of the courts. 

In its first decision, the Supreme Court decided what 
Congress had meant. In the Knight case, the Court de- 
clared that "" Congress did not attempt . . . to limit or re- 
strict the rights of corporations created by the states . . . 
in the acquisition, control or disposition of property.”^ 

But in the Freight Association case, the Court again took 
up the influence of size. Although a combination might 
reduce price through lowering cost, still, it said, "" Trade or 
commerce under those circumstances may nevertheless be 
badly and unfortunately restrained by driving out of busi- 
ness the small dealers and worthy men whose lives have 


^ Congr. Rec., p. 2598. 
^Ibid,, p. 4089. 


Ibid,, p. 2611. 
"IS6 U. S. 16. 
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been spent therein. . ^ Again, however, we find but a 

hint at the effect of bigness ’’ and no application of it as a 
standard. 

The size of the Addyston combination seems to have been 
a factor in the decision of the Court to dissolve it? The 
reasonableness ‘of the charges made by the combination was 
declared beside the point, since its tendency was certainly 
to give defendants the power to charge unreasonable prices, 
had they chosen to do so 

In the case of Montague z/. Lowry, the Court refused to 
consider the argument of the Tile Association that the 
amount of the- trade was negligible. The amount. Justice 
Peckham declared, made no difference. It was the fact of 
restraint that decided the question. The business might 
materially change through the restraint ; in fact, it would 
tend to do so, through the predominance of the Associa- 
tion.® 

Mr. Taft, in his special message to Congress on Janu- 
ary 7, 1910, after a careful review of the Sherman act, con- 
cluded that we must infer that the evil aimed at was not 
the mere bigness of the enterprise, but it was the aggrega- 
tion of capital and plants with the express or implied intent 
to restrain interstate or foreign trade, or to monopolize it 
in whole or in part.’' ^ 

In the Standard Oil case, the Court gave great weight to 
the size of the combination. While not applying this in 
any strict sense, still it held that the unification of so vast a 
power and control in the New Jersey corporation caused a 
p 7 'tma facie presumption of a combination in restraint of 
trade. 

In the Tobacco case, on the other hand, the question of 

*i66U. S. 323. 238. 

JP. Doc., no. 484, 6ist Congr., 2nd sess. 


«93 U. S. 46. 
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size was entirely set aside. While the Court decided that 
the combination fell under the prohibition of the statute, it 
laid great stress on excluding from consideration the 
physical size of the company, and its large power in the 
tobacco business.^ 

This question came up for consideration again in the 
Union Pacific merger case, and this time the Court seemed 
to swing, back to the point of view of the Standard Oil de- 
cision. 

Nor does it make any difference that rates for the time 
being may not be raised and much money spent in improve- 
ments after the combination is effected. It is the scope of 
such combinations and their power to suppress or stifle com- 
petition or create monopoly which determines the applicability 
of the act. 

In other words, weight is attached to the size and power of 
the combination, in determining whether or not it is in- 
cluded within the scope of the Sherman act It is impos- 
sible to ascertain whether or not the same judgment would 
have been arrived at, had the scope of the combination been 
less; but it is certain that this fact played a part in the 
decision of the Court.^ 

It is evidently difficult to decide what is the policy of the 
government in regard to size. As far as Congress is con- 
cerned, it left the matter to the courts, and we have seen 
how, even in its latest decisions, the Supreme Court has 
vacillated. Perhaps its policy in this regard will be clarl- 

^221 U. 8.182. *^We say these conclusions are inevitable, not be- 
cause of the vast amount of property aggregated by the combination, 
not because alone of the many corporations which the proof shows were 
united by resort to one device or another. Again, not alone because of 
the dominion and control over the tobacco trade which actually exists.*' 

* Dec. 2, 1912. 
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fied by the decision in the Steel trust suit, in which, if any- 
where, the question of mere bigness ’’ should assume con- 
trolling importance. The most that can be said is that size 
has been a definite factor in the past, though an uncertain 
one. 

In this respect, the report of the Stanley committee in 
1912 may show the tendency of the future.^ 

The policy in regard to the enforcement of publicity^ 

The question of making publicity of the affairs of indus*-* 
trial corporations a policy of the government was first con- 
sidered in 1900. In commenting on a proposed amendmeiit 
to the Sherman act, the majority of the judiciary committee 
(Republicans) said: 

We have also considered the various suggestions that have 
been made relative to publicity, and while it is perhaps prob- 
able that some advantages might result therefrom, we are of 
the opinion that the inconvenience and disturbance to legiti- 
mate industry and business would be very much in excess of 
any advantage that might reasonably be expected from such 
legislation, and therefore do not deem it wise to recommend 
any such legislation.^ 

The Democratic minority proposed an amendment to 
provide for publicity by forcing all companies engaged in 
interstate commerce to file with the Secretary of State all 
the facts pertaining to themselves, including a resume of 

^ PT, Report, no, 1127, Csnd Gongr., 2nd sess., p. 214. Section 214 
of the proposed bill provided that whenever in a suit it appeared that a 
combination controlled over 30 per cent, in value of the total quantity- 
sold of the articles in which its business was engaged, in the United 
States, or even in that part of the Unifed btates in which its business 
extended, there should be a rebuttable presumption that this combina- 
tion was in unreasonable restraint of trade. 

Rept,, no, 1506, 56th Congr., ist sess. 
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their business, capitalization, dividends, and surplus. This 
modest demand was, however, defeated on June 2,^ 1900, 
with the Other amendments which the minority proposed, 
by a party vote in the House. At this time, then, publicity 
was in no way a part of the government policy. 

In 1903, however, a change came about. * In his message 
of December, 1901, President Roosevelt had already urged 
the need of publicity. '' The first essential in determining 
ht)w to deal with the great industrial combinations is knowl- 
Sdge of the facts— publicity. . . Publicity is the only sure 
remedy which we can now invoke.’’ And in his message of 
December, 1902, he proclaimed himself confirmed in this 
opinion, and added : Publicity can do no harm to the 
honest corporation ; and we need not be overtender about 
sparing the dishonest corporation.” 

Following this lead, Mr. Littlefield proposed, with many 
other amendments, one which definitely adopted the policy 
of publicity.^ He explained at length its provisions, which 
provided in detail for the manner of making returns and 
reports, the punishment for false reports, and a commission 
for regulating and investigating the affairs of the interstate 
corporations.^ These measures passed the House without 
a dissenting vote but the Senate at this time refused to 
consider them.^ In this session, nevertheless, a really im- 
portant step, and one which definitely involved the govern- 
ment in this policy, was consummated. This was the crea- 
tion of the Bureau of Corporations, as part of the new De- 
partment of Commerce and Labor. The Bureau, indeed, 
was given entirely inadequate powers. No systematic 
scheme of publicity was attempted; but at least a beginning 
was made. 

^Congr. Rec,, 57th Congr., 2nd sess., H. R. 17. 

^ Congr. Rec., syth. Congr., 2nd sess., p. 1845. 

^ Ibid., p. 1915. ^Ibid., p. 2792. 
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In his first annual report, the commissioner, Mr. Gar- 
field, outlined a very conservative policy of investigation, 
and publication through the President, with many assur- 
ances of safety to legitimate business, and secrecy as to the 
methods employed, if they were considered harmless.' In 
his next annual report,^ Mr. Garfield declared himself con- 
- firmed in his policies. 

Upon only one point can it be said that public opinion was 
fairly clear and unanimous, and that point was the desire for"' 
publicity '' — in other words, the desire for information. 

The policy of the bureau has been framed in accordance with 
this demand. 

But that the Bureau itself felt its inefficiency is shown 
by subsequent reports. In his report of June 30, 1908, Mr. 
Smith, speaking of publicity, said : 

The Bureau of Corporations has been working on this line 
for five years. Its experience has shown what such publicity 
will do. When the great system of secret and serai-secret 
railway discriminations enjoyed by the Standard Oil Company 
was made public by the bureau in 1906, the railroads concerned 
therein at once voluntarily canceled every rate thus criticised, 
as illegal. Again and again the mere exposure of improper 
business methods has led to their abandonment without any 
further action. But now the work of the Bureau of Corpor- 
ations is necessarily restricted to a comparatively small scope 
— and he outlined a broad plan for federal supervision and 
control. 

And in the last report, dated February 22, 1913, Mr. 
Conant, in reviewing the ten years’ accomplishments of the 
Bureau, stated that, in view of the great potentialities of 
publicity 

Report of the Commissioner of Corporations, 1905 . 
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it seems important to point out, therefore, that the publicity 
thus far secured by the bureau has been hampered and re- 
stricted by the limitations of the organic act itself, and that 
the results are by no means a fair measure of what might 
reasonably be expected from publicity under a broader statute. 


The Bureau has reported on a number of industries/ In . 
some cases, the publication of its findings has been sufficient 
tQ induce a change in business methods; in others, their re- 
port has led to prosecutions by the Attorney-General. 

At the end of its first year, the Bureau had 64 em- 
ployees. The number gradually increased in the following 
years, until the high mark of 131 employees was reached in 
1908. Since then the number has varied between iii and 


127.^ The expenses of the Bureau have likewise increased 
from $118,866.11 in the first year, gradually up to $220,- 
381.67 in 1908-1909, since when they have been somewhat 
below this figure.® 

It is evident that, so far as the Bureau of Corporations 
is concerned, the policy of publicity is inefficient, and is not 


^ Cotton Exchanges, International Harvester, Iron and Steel, Lum- 
ber, Oil, Provision (beef), Tobacco, Waterpower, Water and Canal 
Transportation, Cotton. Also investigations on State and Federal In- 
corporation Laws, Taxation of Corporations, Employers Liability and 
Workmen's Compensation, and Patents. 


RepofU of the Commissioner of Corporations: 

1905 = 74 1908 = 131 

1906 = 73 1909 = 111 

1907 = 97 1910 = 119 

1911 = 127 


^ Annual Report , June 30, 1912: 

1904 yr.) = $591765.21 

1905 = $118,866.11 

1906 = 136,356.40 
1907= 140,620.96 


1908 = $206,972.61 

1909 = 220,381.67 

1910 = 202,583.28 

1911 = 195,221.93 


1912 = $209,134.89 
1912 yr.) = $107,250.14 
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tending to be less so. Publicity can scarcely be considered 
more than an experiment, rather than a definite govern- 
mental policy. 

After urging Congress to consider the evils of the jndus* 
trial situation for several years, Mr. Roosevelt finally, in 
^ his message of December, 1907, made his own recommen- 
dations. There should be, he insisted, greater supervisory 
power on the part of the government, “accompanied by 
provision for the compulsory publication of accounts and 
the subjection of books and papers to the inspection of the 
government officials.” And he added, “A beginning has 
already been made by the establishment of the Bureau of 
Corporations.” And then he urged federal incorporation 
for interstate business, administered by a special commis- 
sion. “ Provision should also be made for complete pub- 
licity in all matters affecting the public, and complete pro- 
tection to the investing public and the shareholders in the 
matter of issuing corporate securities.” 

Later, in a special message on March 25, 1908, President 
Roosevelt recommended the immediate enactment of a pro- 
vision for the filing of all contracts with the Bureau of 
Corporations.^ 

President Taft, in his special message of January 7, 
1910,^ urged federal incorporation for all interstate busi- 
ness. This, he explained, would bring all such business 
under the control of the government; issues of securities 
would be supervised ; reports would be made at regular in- 
tervals; holding of stock in other companies would be regu- 
lated. And later, in his annual message of December, 191 1, 
he advocated the appointment of a commission in order to 
administer the law properly. 

Senate Doc . no. 406, 60th Congr,, ist sess. 

R. Doc, no. 484, 6ist Congr., 2nd sess. 
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From the above sentences it is dear that the executive 
has taken a position in advance of Congress as regards the 
desirability of publicity. Its demand has been for complete, 
systematic publicity on the part of all interstate companies. 
In this respect, however, the policy of the government has 
been dictated by Congress. It has been characterized by.^ 
random investigations, delving freely, it is true, and fre- 
quently into the affairs of particular combinations, but not 
* following any general or systematic method. This has also 
been the plan followed by the Bureau of Corporations. 
Without power to enforce an all-inclusive policy, it has per- 
formed a great and useful function by investigating and 
publishing the conditions of certain industries. 

The policy of the government, then, may be summed 
up as one of sporadic, casual publicity, with a tendency to 
increase the number and scope of the investigations. 

Conclusions 

A consideration of these aspects of the government 
policy leads to the conclusion that it has been chiefly 
negative, with the single exception of the very definite 
treatment of the trust problem as one of national, rather 
than state, scope. The other three phases here ex- 
amined, however, are of an indecisive character. It is true, 
the government has permitted no power to fix prices in an 
arbitrary manner; but it has never adopted a positive atti- 
tude towards this question. The same is even more true of 
the other two questions: size is a very uncertain factor, 
both as a criterion of monopoly and as a definite standard 
for prohibition; enforcement of. publicity, also, is unmeth- 
odical and spasmodic. 

It is concluded, therefore, that the government shows no 
evidence of ever having undertaken seriously a study of 
the trust problem, such as would be necessary for the for- 
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mation of a definite and enlightened policy. Broadly 
speaking, Congress has accomplished nothing of note since 
the passage of the act of 1890; the Executive has been 
largely impotent f and the Supreme Court, while displaying 
a growing, and finally well-nigh complete, grasp of the eco- 
-nomic problems involved, has because of limitations in- 
herent in its nature and functions, been unable to cope in a 
con„structive way with the vast problem which confronts 
the country. 
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